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PROLOGUE

For over three years, the Ministry of Justice and Human Rights, through its
Justice 2020 Program, has been promoting the comprehensive moderniza-
tion of the justice system, with a view to fostering the adoption of new tech-
nologies by all institutions involved and achieving greater levels of transpar-
ency, access to information, citizen participation and effective accountability
mechanisms.

For this purpose, we are determined to commit ourselves to a series of spe-
cific actions to face the challenges imposed by reality, with the idea in mind
that the service provided by the judiciary improves when citizens are given
the possibility of playing an active role in the design, evaluation and oversight
of the outcomes.

By fully undertaking these working guidelines, the Ministry was able to adopt
an Open Justice paradigm, which simply entails translating the Open Govern-
ment philosophy into the institutions of the justice system. The Open Jus-
tice paradigm consists of implementing a public governance standard which
deems justice to be a people-centered public service which must provide
quality, prompt and efficient answers.

Justice 2020 is a clear example of public policy design and implementation,
with the purpose of achieving a modern, transparent and independent justice
that will come closer to the community and foster participation and transpar-
ency. It is a participatory platform for in-person, on-line dialogue, in which
different teams promote and ensure active transparency and citizen and insti-
tutional participation in the drafting, implementation and follow-up of public
policies, projects and legislative initiatives for judicial innovation and modern-
ization.

Justice 2020 is the best example of State and civil society co-creation in the
Latin American justice sector. At present, 59,000 people are participating in
the platform’s teams that are discussing over 53 initiatives to reform the jus-
tice sector.
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German C. Garavano

As a part of the initiative, the Open Justice Program focuses on fulfilling the
principles of Open State, transparency, access to information and account-
ability. A fundamental pillar is the Justice-related Open Data Portal (datos.jus.
gob.ar). Open Justice ensures free access in open formats to a broad spec-
trum of relevant data and information for the sector.

Open Justice works with over 50 institutions within the national and provin-
cial judiciaries so as to make available to society, data and information con-
cerning the judiciaries and public ministries from across Argentina, from a
federal and integrated perspective.

Another initiative is the Ministry’s access to justice policy which works as a
tool for the legal empowerment of the inhabitants and as a means to settle
disputes, supplemented by the Open Justice policies which improve services
to citizens.

A community with accessible justice can question the system’s institutions,
co-create and participate in the processes, take ownership of and use active
transparency tools made available to them. In this regard, the Ministry cur-
rently has 89 centers for access to justice across the country, so as to ensure
the legal empowerment of the population from a federal, integrated perspec-
tive.

As a Ministry, we actively participate in the main international forums to dis-
cuss the scope and contributions of this new Open Justice perspective to the
creation of fairer, more inclusive societies.

We are determined to support fulfillment of the United Nations 2030 Agenda
and the Sustainable Development Goals in the field of justice, for which Open
Justice policies can mean a significant contribution in this regard. We are a
part of the multilateral initiatives such as Pathfinders for Peaceful, Just and
Inclusive Societies, from where we co-chair a Task Force on Justice, urging
the States to play a more active role in materializing an agenda on effective
policies for change.

We, moreover, participate in the Open Government Partnership (one of the
main organizations in the world promoting open government reforms) to
make the Open Justice paradigm gain ground, with regard to reforms pro-
moted as well as with regard to the international discussion agenda.

These are only a few examples of the work carried out so far and that this
publication seeks to reflect. Likewise, the Open Justice Program wishes to set
the grounds for the improvement of judicial practices in the future, by apply-
ing an Open Justice paradigm.

There is an invisible bond in the quest for more open governments and the
legal system: if we want an Open Government, we also need an Open Justice
system. People need an efficient justice system to implement their rights. It is
essential for the Judiciary to be open to the public, providing information, en-
suring transparency and access to all people, especially the vulnerable groups.

2 ‘ Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Prologue

The future of justice is linked to the design and implementation of evidence-
based public policies to improve the achieved outcome, increasing levels of
trust and improving the relationship between justice and society. We need
to build a different bond, in which justice is again placed in the central role it
must play within a democratic community.

| wish to thank the authors, Argentines and foreigners, who accepted the invi-
tation to collaborate in this compilation which | hope will be useful to nurture
the debate on the future of Open Justice policies in Latin America and the
world.

German C. Garavano

Argentine Minister of Justice and Human Rights

Open Justice: An Innovation-Driven Agenda for Inclusive Societies | 3






FOREWORD

For too many people around the world government is seen as a distant, un-
responsive and sometimes corrupt institution which is not on the side of or-
dinary citizens. In one of the biggest public polling exercises ever conducted,
of nearly 10 million people as part of the My World survey to help inform the
new Sustainable Development Goals, having an honest and responsive gov-
ernment was ranked as the fourth highest priority, after education, jobs and
healthcare. To achieve this goal, having an open judiciary, with equal access to
justice for all, and legal empowerment to help people to understand and en-
force their rights and thereby participate meaningfully in society, is essential.

For open government advocates, this is a particularly important moment to
embrace the open justice movement. In 2017, democracy faced its most seri-
ous crisis in decades, according to independent watchdog Freedom House, as
fundamental human rights, the rule of law and civil society came under attack
around the world. Hard-won gains were eroded in many countries, and the
political champions for openness on the global stage struggled to face down
attacks on independent accountability institutions, rights organizations, and
citizen advocates. Responding to this political moment will be challenging,
but it is essential we try to step up to the task, and that must be done with
allies and coalitions from across society and in all branches of government.

Within the Open Government Partnership (OGP) we are seeking to scale up
our open justice work as a new thematic priority, and to encourage our mem-
ber governments to commit to specific reforms within their context that re-
move barriers to a fair and open justice system. Already we have examples,
from South Africa’s training of community-based paralegals, to Colombia’s
promotion of accountability within the judicial branch and facilitation of pub-
lic access to information on justice services, that are leading the way. The
challenge is now to build our evidence base and strengthen our argument as
to why and how transparency, accountability and participation can advance
access to justice.

Open Justice: An Innovation-Driven Agenda for Inclusive Societies ‘ 5
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First, we should make the argument that to achieve open government, people
must be empowered to respond to injustices that affect their lives. People
must be able to access information about the law and obtain redress and
remedy. The government should also be accountable to the people for in-
stitutional failures, including when justice is denied on a mass scale due to
entrenched corruption, discrimination or impunity, and when there is a failure
to protect people’s life and property.

Second, an open and transparent judicial system is needed to effectively en-
force laws that enhance open government. In many OGP countries progress
has been made on legislation to enforce freedom of information, anti-cor-
ruption measures, transparency over the ultimate owners of companies and
other areas that tackle vested political interest. It is essential these laws are
enforced, and that people feel empowered to use the courts and other justice
institutions for redress and remedy. Finally, the case needs to be made that
access to justice improves public service delivery, including health, education
and water resources, and gives people a say in how their government is run.
Given poor public services disproportionately affect people living in poverty,
legal empowerment is particularly important to help people access what they
are entitled to from their government. More widely, people should have the
right to participate freely in society, including to influence decisions, associate
and speak out, underpinned by basic rights to a legal identity, property, and
safe and dignified labour.

Of course, it will not be an easy task to build momentum for further progress
on open justice issues. For example, the judiciary itself has the potential to be
a great force for progressive change, but the reality is in many countries that
is not the case. This means reformers in civil society and executive branch
must think of better strategies to engage leaders in the judicial system, and
explain to them the value in opening up, despite the risks it may entail. We
also need governments to invest more in access to justice. Every signatory
to the SDGs should have a legal needs census (civil and criminal), the ap-
propriate legal framework for legal services, and take commitments to ensure
fast, easy, cheap, and predictable dispute resolution. In addition, Ministries of
Justice should be invited into spaces such as the OGP to learn and share how
they are undertaking reforms in their contexts. Civil society also has a criti-
cal role to play, in highlighting the problems that exist and then working with
government to craft reforms that can expand access to justice.

To take on this difficult task we need the readers of this book to be action-
oriented, and to work within their countries to push for access to justice re-
forms. OGP provides a ready-made 80 country platform for these actions to
be taken, and a forum for government and civil society to come together and
discuss the toughest issues facing society, including why people feel excluded
from the justice system and why some judicial systems remain so closed. It
also provides accountability for action, via our Independent Reporting Mech-
anism, so that when governments commit to enhancing open justice there is
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a way to track that progress. OGP’s global and regional summits can shine a
light on those that have innovations and successes (or failures) to share, and
can connect peers from across the world to inspire each other. Finally, OGP
can be an implementation arm of the SDGs, helping ensure the commitments
made on access to justice under Goal 16 do not remain on paper only, but
are translated into real country-level reform that makes progress towards the
goal.

This book is therefore a timely contribution in providing practical examples
and ideas for taking this movement forward, and inspiring us all to believe that
a more open and accountable justice system, with access for all, is possible.

Joe Powell

Deputy CEO, Open Government Partnership®

(1) The Open Government Partnership (OGP) is an international multi-stakeholder initia-
tive which aims to secure concrete commitments from government to improve trans-
parency, accountability, and public participation in policy-making. OGP brings together
government and civil society at the same table to determine concrete reforms that are
implemented through action plans that follow a two-year implementation cycle and are
independently monitored. Today there are 76 national governments, 20 local govern-
ments, and thousands of civil society organisations that are part of this network.
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INTRODUCTION

It is with great pride and pleasure that we present the second enlarged edi-
tion of Open Justice: An Innovation-Driven Agenda for Inclusive Socieocieties,
a publication in which we have compiled 28 articles from a wide spectrum of
authors, addressing the need to promote a substantive Open Justice agenda
in support of a better operation of the sector’s institutions and a better justice
service delivery.

This publication is the work of the Ministry of Justice and Human Rights,
which three years ago undertook the commitment to make the Open Justice
agenda come true in Argentina, within the framework of a broader process
of State modernization and openness. We believe that by taking ownership
of the Open Government principles, the Justice sector will update, renew and
transform itself effectively into what it should be to support the needs of a
more complex society, with challenges that the Judiciary must be ready to
face.

| wish to thank all authors who participated in this book, as well as the Open
Justice Program team, particularly Gabriel Mercado for helping with editing
and compiling the articles. My gratitude also goes to the Argentine Legal
Information System for their support in editing and publishing this compila-
tion, and to the Secretariat of Justice and the Under-Secretariat of Justice
and Criminal Policies for their continuous assistance throughout the process.

This second, English version of Open Justice was prepared and published
with kind financial support from the United Nations Development Program
(UNDP) in Argentina, within the framework of support to the implementation
of Sustainable Development Goal number 16 (“Promote peaceful and inclusive
societies for sustainable development, provide access to justice for all and
build effective, accountable and inclusive institutions at all levels”). Our most
special thanks go to Nora Luzi and Natalia Pérez Riveros, Coordinator and
Program Associate from the Democratic Governance Area, Argentina Country
Office.
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Sections

The articles included in Open Justice: An Innovation-Driven Agenda for Inclu-
sive Socieocieties, are divided into six sections.

In the first section, we have included theoretical research about the notion of
Open Justice, addressing essential matters that cut across its implementation,
such as the application of a justice-related open data philosophy, the use of in-
ternational platforms as, for instance, the Open Government Partnership, to push
forward the agenda, the particularities of public innovation in the justice sector,
and the challenges posed by the need to ensure personal data privacy standards.

The second section of the book brings together experiences implemented in
Argentina that we believe can be framed in the Open Justice paradigm. We
have included herein initiatives of the Ministry of Justice and Human Rights
(Open Justice Program; Justice 2020 Program; the use of plain language in
justice; promoting orality in civil justice; and the case of the National Statistics
System on Sentence Enforcement), as well as of other Judicial institutions
(Public Prosecutor’s Office in Buenos Aires City and the use of artificial intelli-
gence tools; Criminal and Contraventions Court No. 10, Buenos Aires City, and
how it uses ICTs to come closer to society).

In the third section of the book we include examples of innovative Open Jus-
tice experiences in other countries, featuring examples from Africa (South
Africa), Asia (Sri Lanka and the Philippines), Europe (the Netherlands and the
Balkan region) and Latin America (Costa Rica, Colombia and Mexico).

The fourth section of the book addresses the role that civil society plays in
building the Open Justice agenda in Argentina. In this regard, we have in-
cluded inputs on the current national and sub-national outlooks (the latter,
regarding Santa Fe province).

The fifth section of the book focuses on exploring access to justice, a citizen-
empowering factor that we deem is necessary to fully harness Open Justice
tools. In this volume, we have included two dimensions: on the one hand,
momentum provided by the Ministry of Justice and Human Rights (mostly
through its Access to Justice Centers and Legal Aid Hospital); and, on the oth-
er hand, worldwide momentum through the Open Government Partnership.

Finally, the sixth section of this book explores the possibilities of Open Justice
as a tool to have justice institutions adopt a gender perspective, appropriately
showing the contribution this approach can make to addressing femicides,
by developing common standards measuring the latter and using open data.

Chapters by Sections
Section One: What is Open Justice?

In “A Theoretical Approach to Open Justice” (Chapter 1), together with Julio
Gabriel Mercado, we present a theoretical and practical approach to the Open
Justice paradigm, and how Open State principles are applied to the justice
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sector. Therein we explain the values of this paradigm, while surveying the dif-
ferent international institutions that recognize and promote the adoption of
this agenda in the international arena, and more specifically, in Latin America.

In “Open Data Contributions to Justice” (Chapter 2), | examine the contribu-
tions of open data use to the justice sector, future prospects and challenges
stemming from a philosophy that is expanding in this sector, although it is not
that common and is still at an incipient stage despite its huge potential.

In the chapter “Furthering Open Justice in the Open Government Partnership:
Updating the Findings” (Chapter 3), together with Julio Gabriel Mercado, we
have carried out a global analysis of commitments linked to the justice sector
reform within the framework of OGP, in which we weight its role as a tool to
promote this agenda, while also outlining a few possible future trends for the
development thereof.

In this new edition’s Chapter 4 on “Justice and Innovation: the Need for an
Open Model”, authored together with Julio Gabriel Mercado, we propose a
model that could be useful to interpret and develop public innovation initia-
tives for the justice sector, based on the need to have an open model in which
all of the sector’s organizations interact to provide a better user-centered
service.

In “Ensuring Privacy and Access to Justice-related Information: a Possible
Way Ahead” (Chapter 5), Carlos Gregorio explores different facets regarding
fulfillment of the judicial openness principle, as well as its linkage with per-
sonal data protection, the right to access public information and open data
policies for the sector.

Section Two: Open Justice in Argentina

In “Open Data and Justice: The Open Justice Program” (Chapter 6), together
with Alejandra Gonzdlez Rodriguez, we present the Open Justice Program of
the Ministry of Justice and Human Rights, seeking to explain the political and
institutional context that gave rise to the Program, its components and work
carried out with the provinces and civil society.

In “Justice 2020 Program: Achieving Open Justice Through Citizen Partici-
pation and Transparency” (Chapter 7), Héctor Mario Chayer and Juan Pablo
Marcet account for the Justice 2020 Program, an initiative of the Ministry of
Justice and Human Rights, with a view to bringing justice closer to society,
streamlining the judicial service and making the justice system transparent.

In Chapter 8 on “Justice in Plain Language: The Argentine Legal Information
System (SALlJ)”, Silvia lacopetti explores the different initiatives addressed
from the Ministry of Justice and Human Rights to apply the principles of plain
language to Argentine justice by developing services to bring justice closer
to people.
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In Chapter 9 on “Oral Civil Procedures as a Channel for Open Justice: Analysis
of the Argentine Judicial Reform Project”, Héctor Mario Chayer & Juan Pab-
lo Marcet explain the project to generalize oral hearings in civil proceedings
promoted, aimed at achieving substantial improvements in providing justice
services by reducing the terms of the proceedings, improving the quality of
jurisdictional decisions and increasing users” satisfaction.

In Chapter 10, “Justice 4.0: use of artificial intelligence to bring justice closer
to citizens”, Juan Corvaldn and Gustavo Sa Zeichen refer to the possibilities
offered by artificial intelligence tools to develop different layers of “assisted
opening”, within the framework of a justice that favors innovation based on
the use of disruptive technologies, without losing its inclusive nature.

In “Social Networks and Open Justice: the case of Court No.10 in Buenos Ai-
res City” (Chapter 11), Pablo Casas, Yasmin Quiroga and Antonela Mandolesi
provide details on the innovations implemented by a Buenos Aires City court
in which the use of social networks, data openness and co-creation, among
other Open Justice measures, are a part of the daily processes.

In “Open Data on the Penitentiary System: National Statistics System on
Sentence Enforcement” (Chapter 12), Hernan Olaeta presents this system
(SNEEP) as a public access tool through which the Ministry of Justice and Hu-
man Rights offers data and information on persons deprived of their freedom
in Argentina.

Section Three: Open Justice Worldwide

In “The Open Government Partnership: A South African civil society organi-
zation perspective” (Chapter 13) Boroto Ntakobajira describes first-hand the
process for developing and implementing a justice-related commitment to
access justice, which was a part of the South African National Action Plan
2016-2018; and also, the challenges to be overcome so as to reinforce OGP
as a platform for fulfilling the Sustainable Development Goals in South Africa.

In “Opening the Doors of Justice in Costa Rica” (Chapter 14), Sara Castillo and
Ingrid Bermudez Vindas refer to progress made in implementing Open Justice
in Costa Rica’s Judiciary, with a view to making it more accessible and capable
of facing new challenges, while adding value to the service it renders to citizens.

In Chapter 15 on “Open Justice in Colombia”, Alice Berggrun and Sebastian
Canal account for the different instances for applying Open Justice standards
to the Colombian justice system, putting in place active transparency and ac-
countability practices seeking to increase citizens’ trust in the system.

In “The Mexican Experience in Implementing Open Government policies to
Justice Administration” (Chapter 16), Maria Silva Rojas addresses the Open
Government policies implemented to justice administration in Mexico, high-
lighting a few of the good practices, as well as the main challenges faced by
Open Justice in that country.
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In “Women, Legal Empowerment and Access to Justice. Case Study on Sri
Lanka’s First Open Government Partnership National Action Plan” (Chapter 17),
Shyamala Gomez depicts changes underway in Sri Lanka, supported by OGP,
and that entail profound amendments to laws and public policies affecting
women’s empowerment and access to justice.

In “Philippine Case Study: Transparency and Civic Participation in the Selec-
tion of Supreme Court Justices”, (Chapter 18) Marites Dafnguilan Vitug and
Marlon Manuel thoroughly describe the implementation and legacy of a new
initiative called SCAW (Supreme Court Appointments Watch), a mechanism
made up of NGOs that has worked on ensuring a more transparent and par-
ticipatory judicial appointment process in the Philippines.

In “Open Justice in the Netherlands: an overview” (Chapter 19), Mortaza S.
Bargh, Sunil Choenni and Niels Netten describe the Dutch experience with
regard to the use of open and semi-open justice system data, outlining a vi-
sion into the future of transformations undergone by this practice, with a view
to implementing a Smart Justice model in the Netherlands, a groundbreaking
country in this field.

In “Open Judicial Data in the Balkans” (Chapter 20), Stevan Gostoji¢ and Mar-
ko Markovic provide an overarching outlook on the implementation of open
judicial data initiatives in this European region, analyzing the cases of Alba-
nia, Bosnia and Herzegovina, Bulgaria, Croatia, Greece, Kosovo, Montenegro,
North Macedonia, Serbia, and Slovenia, and proposing specific actions for a
more effective and efficient opening of this kind of datasets.

Section Four: Open Justice from a Civil Society Perspective

In Chapter 21, on “Contributions to Combat Corruption in Open Justice”, Ren-
zo Lavin and Marcelo Giullitti Oliva weight the necessary advocacy of civil
society organizations to materialize a judicial reform based on fulfilling the
right to access to public information.

In “Sub-national Open Justice: the Santa Fe Province Experience from the
standpoint of Civil Society” (Chapter 22), Tristan Alvarez analyzes the status
of compliance with the province’s commitment within the Open Government
Partnership to promote access to judicial information.

Section Five: An Access to Justice Perspective

In Chapter 23 on “Inclusive Justice: Contributions to the Openness of Access
to Justice Policies”, Maria Fernanda Rodriguez assesses the importance of
having core access to justice policies so as to combine them with Open Jus-
tice policies, ensuring fulfillment of rights.

In “First legal aid hospital in Argentina” (Chapter 24), Maria Fernanda Ro-
driguez and Karina Carpintero depict this new public policy initiative of the
Argentine Ministry of Justice which is targeted to providing greater access to
justice, based on a new user-centered approach.
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In Chapter 25 on “Priority Commitments of the Open Government Partner-
ship for Access to Justice and the Legal Empowerment”, Peter Chapman uses
specific examples to examine the role of OGP in furthering an open justice and
access to justice reform agenda.

Section Six: Justice, Data and Gender

In Chapter 26 on “Data from a Gender Perspective on the Argentine Justice-
related Open Data Portal”, together with Juan Manual Garcia, we reflect on
the importance of having open data from a gender perspective, just like we
do on the Open Data portal datos.jus.gob.ar. Furthermore, we emphasize the
importance of this kind of data for designing public policies from a gender
perspective.

In “New Standards for Publishing Data on Justice and Gender-based Violence”
(Chapter 27), Silvana Fumega, Fabrizio Scrollini and Gabriela Rodriguez refer
to the efforts made with a view to achieving a standard to allow effective
gathering of and work with femicide-related data.

Finally, in Chapter 28 on “Femicides: Experience of the Buenos Aires Province
Public Ministry in their Measurement”, Leandro Gaspari outlines the legal ap-
proach to femicides in this province, which entails introducing a gender per-
spective in the production and analysis of criminal information.

Sandra Elena
Coordinator, Open Justice Program
Argentine Ministry of Justice and Human Rights
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A THEORETICAL
APPROACH TO OPEN JUSTICE

SANDRA ELENA* - JULIO GABRIEL MERCADO™**

1. What is Open Justice

Public institutions are currently facing a crisis in their relationship with citi-
zens. This crisis seems to be leading to a change in the nature of their opera-
tions and is portrayed in a widespread questioning of institutions, together
with a call for greater openness, more transparency in policy formulation
and greater accountability regarding the use of public resources. Within the
context of the fourth industrial revolution, regulators are challenged to an
unprecedented extent by better informed and more demanding citizens,
who have been empowered by technological tools. The ability of govern-
ments to adapt to this new scenario is what will ultimately determine their
survival (Schwab, 2017).

The outcomes of the latest measurements by Transparency International
through the Global Corruption Barometer (2018) indicate that failure to con-
trol corruption is leading to a general loss of confidence in governments
around the world. In this regard, according to Latinobarémetro’s last mea-
surement (2017), the prevailing attitude towards public institutions in the re-
gion seems to reflect a lack of trust: none of them (whether it is government,
municipalities, congress, trade unions, courts or even big corporations) has
been assessed with a score of under 7 on a scale where O means “not at all
corrupt” and 10 “very corrupt”.®

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argen-
tina. selena@jus.gob.ar

(**) Advisor, Open Justice Program. jmercado@jus.gob.ar

(1) The overall outcomes of the 2017 Latinobarometro Report on the perception of cor-
ruption at the different institutions were as follows: government, 7.5; municipalities, 7.4;
Congress, 7.4; trade unions, 7.1; courts, 7.4; big corporations, 7.1.
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Public institutions have found a path to try and reverse this situation. It en-
tails a shift towards greater openness, aiming at a greater participation of
citizens in the evaluation and oversight of government management results.
This brings about the need to develop a new government philosophy, target-
ed to more transparent, participatory and responsible public management.

Within this context, new public governance models have emerged, which are
reflected in the implementation of innovative public decision-making sys-
tems (Swyngedouw, 2005). These are models based on a more decentral-
ized notion of public management, in which deliberate interactions between
governmental and non-governmental stakeholders (Aguilar, 2006) meet the
aspirations and expectations of citizens with regard to a government that is
becoming more efficient and effective in its operation, as well as more ca-
pable of meeting the different, changing needs of an increasingly complex
society (Rhodes, 1997; Sorensen & Torfing, 2007; Moore & Hartley, 2010).

The context of Latin America and other regions lead to propose a governance
model that bears in mind the persistent inequalities in terms of access to and
use of information. Those inequalities might, if not duly addressed, seriously
compromise the model’s very success (Ramos Chavez, 2015). Whichever pub-
lic governance model we design must take them into consideration, harness-
ing available resources and tools foreseen for its implementation through an
inclusive approach.

An example of a new public governance model is that of an “Open State”, an
expression coined for the first time (in Latin America) by Oscar Oszlak (2013),
as an option to the broadly used notion of “Open Government” (according to
the author, a more limited concept when it comes to encompassing the very
broad variety and diversity of instances within the state machinery).

According to Oszlak, the shift from “Open Government” to “Open State” en-
tails taking into consideration the great complexity existing therein and that
can be seen in the dense fabric of entities that coexist under the same um-
brella (e.g. public companies, universities, mixed public bodies and all kinds
of decentralized agencies, state and non-state, but financed to a greater or
lesser degree with public funds).

An Open State can ultimately be defined as a government philosophy reflect-
ing the following:

... [a] willingness formally expressed by governments, parlia-
ments, courts, public oversight agencies or other state or para-
state institutions to promote openness of their data repositories,
citizen access to information, social participation in the different
public policy cycles, accountability and, overall, public manage-
ment oversight by citizens.... (Oszlak, 2017, p. 212).

Innovation and the use of new technologies (that according to Oszlak are
enablers of the above-mentioned principles) play a remarkable role in this
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government philosophy. In fact, the Open Government Partnership® includes
innovation among its principles, as a pillar for designing and assessing gov-
ernments’ reform-oriented commitments within the organization.

As a part of the state machinery, the judiciary is another organization that
shows disconnection with its users and people in general (Jiménez-Gémez,
2017). Together with Oszlak, we also believe that it is necessary to understand
the full complexity of the state, and that the justice system cannot be consid-
ered a monolithic institution but instead a constellation encompassing a se-
ries of players: many judiciaries (a national judiciary and several sub-national
ones, as in the structure stemming from federal countries), public ministries
and a great number of state agencies, without leaving out those involved
in the operation of justice that report to the Executive Branch (Garavano &
Chayer, 2015).

Revisiting the data provided by the last Latinobarémetro report (2017), it can
be noted that only 1 out of every 4 Latin Americans have some degree of trust
in the judiciary. Trust in government is also at a low level (25%) only slightly
above that of Congress (22%) and the political parties (15%).

Another contribution to the analysis on the current status of justice in the
region arises from the most recent global Rule of Law Index (2019) produced
by the World Justice Project (WJP).

This organization appliess a global index to measure progress in the Rule of
Law in 126 countries, assigning values from O to 1 (O entailing the non-exis-
tence of the Rule of Law and 1the optimal situation) based on the analysis of
a series of quantifiable factors (constraints on government powers, absence
of corruption, government openness, fulfillment of fundamental rights, public
order and security, regulatory enforcement, functioning of civil and criminal
justice systems).

For some regions included in the index, we have calculated a regional weight-
ed mean, taking into consideration the values assigned by WJP to each coun-
try and the population’s weighting of each of them. For Latin American and
Caribbean countries included in the Index, this mean resulted in a value of
0.53/1. The regional weighted mean for Sub-Saharan African countries fea-
tured in the Index was 0.47/1. Meanwhile, 0.45/1 was the regional mean for
South Asian countries and 0.50/1 for both the Eastern Europe/Central Asia
and the Middle East/North Africa regions. These figures place these regions
in a position that is not too favourable, well below the countries with the

(2) The Open Government Partnership is an international initiative co-headed by gov-
ernments and civil society organizations that worldwide promotes the adoption by
national and sub-national governments of commitments in support of openness, citi-
zens’ empowerment, the fight against corruption and the use of new information tech-
nologies and knowledge to strengthen governance. This publication includes a chapter
that specifically analyzes the commitments for justice sector reform. See https:/www.
opengovpartnership.org/

Open Justice: An Innovation-Driven Agenda for Inclusive Societies | 19


https://www.opengovpartnership.org/
https://www.opengovpartnership.org/

Sandra Elena - Julio Gabriel Mercado

highest values (Denmark, 0.90/1 and Norway, 0.89/1), and even below the
world average of 0.56/1.®

Some recommendations for justice institutions to address this situation were
included in a Transparency International report (2017), urging reforms towards
more transparent processes for appointing judges, stronger institutions par-
ticipating in the detection, investigation and conviction of corruption-related
crimes, or a greater use of the Internet to disseminate their rulings, among
other suggestions.

In this regard, several sources agree on recognizing the existence of flaws in
the operation of justice systems that were not solved by the latest wave of
reforms in this sector (DeShazo & Vargas, 2006; Oré & Ramos, 2008; World
Bank, 2011; Oyanedel, 2016). All this leads to understanding and sizing the
situation to be addressed, as it is based on this analysis that we propose the
implementation of an Open Justice paradigm.

We define Open Justice as the application of an Open State philosophy to
justice-related institutions. This philosophy translates into the implementation
of a set of mechanisms and strategies that constitutes a public governance
paradigm for justice, based on the principles of transparency and access to in-
formation, accountability, participation and collaboration, innovation and use
of new technologies.

2. Open Justice principles

When addressing a description of the principles governing the Open Justice
paradigm, it is necessary to firstly pay special attention to two issues regard-
ing its implementation. The first issue is the customary opacity of the justice
system, a condition that is anchored in its history and in the need the sector
has had throughout time to defend its independence with regard to other
state powers. The second issue is the need to guarantee at the same time
open access to information and people’s privacy, all of which entails seeking
a balance between the need to achieve the greatest possible openness of
data and the protection of people’s safety and intimacy.

With regard to the first matter, in a Republican system, the judiciary has tradi-
tionally been the most conservative, formal and hierarchical branch. The imple-
mentation of this new Open Justice paradigm seems to make two allegedly
anti-tethical values clash, as are the need to protect judicial independence on
the one hand, and on the other, the need to provide transparency to its ac-

(3) Data of the 2019 Rule of Law Index and list of countries can be checked at: http://
data.worldjusticeproject.org/. Population data for weighting purposes were taken
from the World Bank database (https:/data.worldbank.org/indicator/SP.POP.
TOTL). The following formula was used to calculate the weighted population mean:

. xiwi XTW1+ X2 W2 ++xn wn
X = - =
2 wi WI+W2++wn
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tions and make it accountable. In this sense, it is important to consider judicial
independence as an instrument; that is to say, it aims at providing the system
with the capability of working without interferences, safeguarding people’s
fundamental rights in a truly impartial manner within the framework of the
law (Pérez-Perdomo, 2000). Likewise, when the judiciary establishes account-
ability mechanisms within the context of an Open State it, in fact, reinforces
its independence, since the obligation of providing information depicting its
functioning and justifying its actions actually reduces its vulnerability vis-a-vis
potential external influences that may disrupt its normal operations (Hammer-
gren, 2002).

Judicial independence is not meant to be merely invoked by decision-makers
within the judiciary, but instead harnessed so that justice can develop, in the
best way possible, the service it is meant to deliver. Far from representing a
threat for judicial independence, the application of an Open Justice paradigm
has no other purpose than to improve judicial services, provide better access
to justice for citizens and upgrade its internal operations.

Independence and openness are whilst promoting a greater user participa-
tion to add legitimacy and predictability to the system, internally the Open
Justice paradigm aims at generating the necessary data and information flow
for creating a specific knowledge management network for the public sector
(Dawes, Cresswell & Pardo, 2009). This knowledge management network can
operate at an intra-organizational level (that is to say, establishing connec-
tions among different units of the justice system), and at an inter-organiza-
tional level, among institutions that are in the same or different jurisdictions,
sectors or government levels. It can also give rise to better evidence-based
public policies on justice, helping to update and improve processes as well as
final outcomes.®

Within this context, independence and openness are values that are meant to
coexist. This will ensure a quality judicial service as well as an improved bond
between judicial institutions and the people they are actually serving.

With regard to defending the privacy of people whose data and information
are published, measures must be taken to help avoid any potential evil use.
Although a criterion for the greatest possible openness should prevail, certain
limitations must be established on judicial data and information disclosure,
particularly in those cases in which publication thereof may subvert effective
justice administration, or pose threats to the safety or privacy of the parties
to the trial (Winn, 2003).

This matter must be taken seriously when outlining an active data and infor-
mation publication policy, by using anonymization strategies and safeguard-
ing certain sensitive data. It is necessary to reach a balance that allows suc-

(4) We will later refer to the notion of “open innovation” as a cross-cutting value un-
derlying the other three principles of Open Justice (transparency and access to public
information; accountability; participation and collaboration).
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cessful openness as well as citizen protection from malicious or inappropriate
use of their information.

As pointed out in the definition provided above, the application of an Open
State philosophy to the justice system requires the adoption of specific prin-
ciples, on which a series of mechanisms and strategies can be drawn. These
principles are: transparency and access to information, accountability, partici-
pation and collaboration, and open innovation and the use of new technolo-
gies.®

Hereafter we will define the contents of each of these principles, as well as
how they can apply to justice.

2.1. Transparency and Access to court case information

In an Open State paradigm, the transparency principle is aimed at making
all kinds of public data, information and knowledge repositories available to
citizens. This is done in an open, complete, timely, free and easily accessible
manner. An Open State is, in a nutshell, one that “provides information on
what it is doing” (Cruz-Rubio, 2011, p. 8), setting as a maximum aspiration that
citizens can have at their disposal practically the same information as govern-
ment operators do (Anderica, 2014).

Transparency means fulfilling the right to access to public information through
simple, easy-to-access resources in an expeditious, enforceable and cost-free
manner (or at least at the lowest cost possible), only considering the possibil-
ity of demanding fulfillment of a few basic requirements (OAS, 2015).

In the last decade, for instance, Latin America experienced a strong momen-
tum in the creation of legal frameworks to guarantee the full right of citizens
to access to public information (Herrero, 2014), so much so that the lack of
pertinent regulations is currently an almost exceptional situation.® Ensuring
the right to access public information through active transparency policies
(i.e. providing and publishing public data and information, regardless of any
requirement in this regard) already became the floor, not the ceiling, by which
a growing number of data and information catalogues are being provided and
enriched throughout time, as people’s specific interests and needs are identi-
fied (Pérez, Santagada, et al., 2017).

According to Lee and Kwak (2014), the following are the guiding principles of
a transparency policy within an Open State:

(5) These four principles were defined on the basis of the methodology used by the
Open Government Partnership (Jiménez-Gomez 2017 & 2014; Lee & Kwak, 2011 & Elena
& Van Schalkwyk, 2017).

(6) The status of laws on access to information is compiled by the Global Right to Infor-
mation Rating prepared by the Centre for Law and Democracy. According to the latter,
at present, 21 countries in Latin America and the Caribbean have regulations on access
to public information. Data can be found at: http:/ www.rti-rating.org/country-data/
by-section/
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e the publication of government data and information on the implemented
processes and policies;

e emphasis on high-value, high-impact data and information (for instance, bud-
getary data or management indicators);

e the existence of continuous improvement processes, under the criteria of ac-
curacy, consistency and timeliness, bearing in mind the need for user feed-
back with regard to data quality and usefulness;

¢ the (limited) use of social networks to keep citizens informed;

e use of management process- and quantitative-centered metrics.

Reforms ensuring transparency and access to information are an essential
tool to improve the institutional capacity and control by citizens of the justice
system, helping in turn to combat corruption and to reinforce its legitimacy
and authority vis-a-vis other political system actors. Through these reforms,
those debates inherent to the judiciary have been shifted into a broader con-
text, thus providing society with the necessary information for understanding
how the justice system works and, moreover, what challenges and limitations
it is facing (ADC, 2014). This shift towards openness increases citizens’ trust
in its decisions, in a process in which data publication must go hand-in-hand
with an institutional change helping to reduce existing information asymme-
tries (O’Hara, 2012).

For over a decade, the Justice Studies Center of the Americas (JSCA) pe-
riodically calculates an Index of Web-based Access to Judicial Information
(IAcc). This Index’s unit of analysis are the judicial bodies of the countries in
the Americas (broken down into judiciary branches and public ministries),
seeking to compare the different levels of existing active transparency. The
analysis of the global trend included in the last edition of the index shows
in the long-term an increasing trend of active transparency standards (both
encompassing some setbacks as well as steps forward).”

Since 2016, the Argentine Ministry of Justice and Human Rights has been
implementing the principle of transparency and access to public information
through an Open Justice Program. This Program accompanies the Open Data
Plan established by Argentina’s Presidency for ministries, secretariats and de-
centralized agencies of the Executive Branch.® The Open Justice Program
works with different Ministerial areas, as well as with over 50 national and pro-
vincial justice institutions (Judiciaries, prosecutors’ offices and Judicial Coun-
cils) in adopting policies to improve data publication, update and accessibility,
both of primary data (unprocessed, granular data) as well as statistics (ag-

(7) The 2017 study (prepared on the basis of 2016 data) states that Chile, Guatemala,
Paraguay and Costa Rica are four countries with “very high” levels of access to judicial
information. Results can be found at: http://cejamericas.org/

(8) Data Openness Plan, Decree 117, dated 12 January 2016. Available at: http://servicios.
infoleg.gob.ar/infoleginternet/anexos/255000-259999/257755/norma. htm
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gregate data for interpretation and comparison purposes). The Program has
thus developed Argentina’s first Open Judicial Data Portal, datos.jus.gob.ar,
where, following the philosophy of open data, information is published in a
free, downloadable and reusable format.®

What kind of potentially publishable data and information are produced by
the sector following an Open Justice paradigm? We establish three types:
judgments and rulings, jurisdictional data and structural data.®

e Cases, court judgments and rulings at all levels and across all jurisdictions
(including a search engine by subject-matter, applicable legislation, court hi-
erarchy and jurisdiction, date, and key words).

¢ Jurisdictional data: data regarding aspects directly and strictly related to
cases or matters to be resolved or addressed by justice sector institutions.

For the purpose of this classification, the following are considered jurisdic-
tional data:

* the system’s management indicators (primary data and statistical infor-
mation on cases filed, resolved and pending, mediation, kind of event and
trial, procedural milestones, litigation by subject-matter, type of perpetra-
tor involved, characteristics of perpetrators, resources, case number, court
and prosecutor’s unit, recorded facts or claims, interventions, seized assets,
weapon carrying permits);

» schedules and track record of court hearings;

e court case files and information related to their circulation (especially when
dealing with particularly relevant social cases or those linked to alleged
crimes of corruption by public servants);

» public information on judges, senior and operational staff (salaries, career
background, disciplinary processes, property tax returns, gifts and trips
paid by third parties);

* Information on the meetings of high-level officials (place, date and time,
purpose, participants, topics discussed, defended positions, decisions, con-
clusions);

* Requests filed with judicial institutions to access public information;

* Wanted persons, arrest warrants, inmates at penitentiary facilities, etc.

Structural Data: these are data and information on the financial, administra-
tive and internal functioning of justice sector institutions. This information
should be public with only a few exceptions regarding specific sensitive data
(ADC, 2014). Structural data focus on public funds managed by the sec-

(9) This publication includes a chapter describing in further detail the experience of the
Open Justice Program, Ministry of Justice and Human Rights.

(10) This characterization was outlined based on ADC (2014), JSCA (2017) and World
Bank (2011) data.
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tor’s institutions but must also include regulations governing their activities,
as well as information on the public servants performing their duties (with
whom they meet and for what reason, what assets or gifts they receive and
from whom, whether they receive any compensation for performing another
duty, academic, for instance, etc.).

Based on this classification, the following are considered structural data:
e regulations (legislation, internal rules, decisions and instructions);
* organization charts;
» physical and material resources (infrastructure, technological resources);

* detailed budget (of each institution, as allocated for the current year and as
delivered for the prior year);

e call for bids for procurement and open competitions (goods and infrastruc-
ture, external services);

 information on the regime for accessing the institutions and the judicial
career, selection and appointment processes.

2.2. Accountability

The application of the accountability principle consists in the implementation
of those mechanisms that are necessary for Open State institutions to under-
take responsibility, explain and generate traceability of their actions vis-a-vis
citizens. These accountability mechanisms provide citizens with channels to
demand (and receive) information from institutions on how a service has been
rendered, why a service or public policy has failed, or what has been done to
improve it, giving governments the possibility to be politically, administra-
tively or legally accountable for their actions (Solis Ribeiro, 2017).

Schedler made the following comment with regard to the rationale underlying
the adoption of accountability mechanisms:

The realities of power provide a raison d’étre to accountability.
Its mission is to reduce power uncertainties, constrain arbitrari-
ness, prevent and remediate abuses, make its implementation
predictable, keep it within certain pre-established rules and pro-
cedures. It makes no sense to talk about accountability without
power and the powerful, without decision-making capacities
and the related capability to assign responsibilities.... (Schedler,
2011, p. 90).

It is necessary to make a caveat when focusing on the justice sector. While
the principle of independence is related to the ex-ante of judicial institution
functioning (in other words, what influence can external forces actualy have
on decision-making), accountability comprises ex post control, allowing insti-
tutions to describe and explain their administrative and functional operations
as well as the outcome of their decisions (Hammergren, 2002).
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In fact, judicial officials are already accountable to their peers and superiors
for their actions and decisions. It is a kind of disciplinary accountability which
resorts to a series of formal mechanisms that can be triggered in the presence
of faults or misconduct, depending on each system’s specific regulations and
procedures.

Open Justice opens the door to a different level of accountability, based on
the governance of data and information generated by the sector’s institutions,
thus leading to assessing their performance systematically and reflexively,
including citizens in the process. One of this evaluation’s goals focuses on
justice institutions’ productivity, on the degree of diligence and faithfulness
when implementing established procedures, particularly addressing the time
element of actions.

Considering Binder’s definition (2014), according to which the judicial sys-
tem should be deemed as “a great administrator of procedural forms”, this
new accountability notion should entail the contribution of other external ac-
tors (jurists, civil society organizations, members of other institutions within
the system, citizens, etc.), to carry out a qualitative evaluation of justice sec-
tor officials’ performance, taking into consideration their skills, creativity and
clarity,™ at the individual as well as collective levels.

For instance, in Latin America the standard model for judgments comes clos-
er to a final opinion found in an administrative summary than to a decision
settling a conflict: normally, irrelevant information is included, cryptic expres-
sions are used and there is a lack of concern as to effective communication
of whatever is to be conveyed (Binder, 2014). Resorting to qualitative assess-
ment mechanisms and fostering the quality and consistency of decisions
stemming from the justice system should be part of an Open Justice para-
digm. This should overcome the closed model of judicial institutions divorced
from society; they must be subjected to oversight so as to improve the quality
of their decisions.

What recommendations can be made within the context of application of
an Open Justice mechanism to improve the sector’s accountability? In other
words, for what purposes can the published data and information be used?@

¢ Regular management reports on the results and activities of the justice sector
institutions.

e Continuously updated public records of court proceedings allowing their
follow-up.

e Transparent, public mechanisms to select judges and assign cases.

(11) European Networks of Councils of the Judiciary (ENCJ) uses the term craftmanship
to refer to the specific skill of justifying court decisions.

(12) The list of recommendations for accountability purposes was drawn up based on
Hammergren (2002), ENCJ (2017) & Binder (2014).
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¢ Availability of complaint procedures, with open, appealable dispute resolu-
tion mechanisms.

e Codes of judicial ethics - including advisory mechanisms.

¢ Public records on external functions and financial interests of officials and
judges.

e Regular contact with the mass media following pre-established regulated
procedures.

e Recording and broadcast of hearings.
e External review mechanisms of judgments and rulings of justice institutions.

e Evaluation of clarity of actions and judgments issued by court officials, tak-
ing into consideration the special characteristics of the recipients (those self-
represented in litigations, minors, disabled, foreigners). Training mechanisms
using easy-to-understand and effective language.

e Management audits with the participation of civil society.

Following the principle of transparency and access to information described
above, this information should be published preferably and when possible as
primary data, in open, freely accessible formats. In this way, accountability would
entail the use of published information for effective citizen control of the judi-
ciary and of the quality of the justice-related public service offered to citizens.

2.3. Participation and collaboration

In an Open State paradigm, the principle of participation and collaboration
deals with the establishment of mechanisms and instances for citizen con-
tributions and advocacy towards better public policy and service delivery.
This requires the outlining of shared responsibilities, mechanisms to formulate
and receive comments and ideas, thus establishing collaborative dynamics
between citizens and state institutions. Ultimately, the application of this prin-
ciple is meant to give citizens the possibility of no longer being mere recipi-
ents of policies and services, but instead becoming direct participants in their
formulation (Solis Ribeiro, 2017; Hilgers & Ihl, 2010).

With regard to the motivations for putting in place these participatory stages,
Oszlak (2013) points out the following:

... Citizens’ participation not only takes place because the inhab-
itants are invited by the government to do so. There must be
an opportunity that does not depend solely on the existence of
enabling channels at state level. The most favourable occasions
are usually those in which a sector of the population is threat-
ened by a policy which undermines or endangers its current sta-
tus. Citizens are not by nature political actors. They are when
they participate, but for this they need to be mobilized by some
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cause or reason. Overall, this justification is related to some sort
of economic interest, deeply enrooted value or legitimate right,
or a threat by some action by the state or other social actors
that have a given level of power. These are also the grounds for
collective action... (p. 16).

The current confidence crisis in justice can be an incentive for applying the
principle of participation and collaboration within the context of an Open Jus-
tice paradigm. In this regard, it is necessary to bear in mind the sector’s insti-
tutions’ inherent characteristics (mainly the above-mentioned need to fulfill
the principle of independence), which renders impossible the automatic ex-
trapolation of mechanisms used within the Executive or Legislative Branches
(Jiménez-Gomez, 2017).

Just as happened with the application of the accountability principle, for quite
some time some justice systems (to a greater or lesser degree, depending
on each system’s tradition as well as the timelines of their reforms) have had
mechanisms that include citizens participation in the fulfillment of their pro-
cedures, such as, public hearings, jury trials, the possibility of filing class ac-
tion claims, the application of alternative dispute resolution methods, restor-
ative justice practices or the amicus curiae.

Once again, the Open Justice paradigm provides the possibility of establish-
ing new mechanisms giving a different dimension to the application of this
principle. These mechanisms can be based on Abrahamson’s (2002) postu-
late as an essential element for this purpose: hearing people’s voices. In order
to deliver a better justice service, it is necessary to ensure spaces for dialogue
between institutions and citizens, so that their perspectives are gathered and
borne in mind. Hearing their voices is a way of ending the justice sector’s iso-
lation and connecting it with the people it must serve.

Establishing participatory mechanisms based on listening to people’s voices
confers upon citizens an institutional role for developing a better justice-re-
lated public policy for designing reforms, plans and programs targeted to
strengthening the system’s independence, as well as its procedures and ef-
fectiveness (Rottman, Efkeman, Hansen & Stump, 2002).

The Argentine Ministry of Justice and Human Rights applies the principle of
participation and collaboration through the Justice 2020 Program with the
purpose of promoting a justice system that is closer to citizens, more mod-
ern, transparent and independent. In this regard, it coordinates in-person and
on-line dialogue spaces, through thematic working teams that foster and
seek to ensure active transparency and citizen and institutional participation
in outlining, implementing and monitoring public policies, legislative bills and
initiatives for judicial innovation and streamlining, cutting across all policies
implemented by the Ministry. Since 2016, the Program has had a platform
justicia2020.gob.ar that operates as a dialogue forum, open to all citizens for
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submitting their proposals and discussing the Ministry’s initiatives on judicial
reform topics.™

What mechanisms can be put into practice to foster public participation and
collaboration in the justice sector?®

e Open virtual and in-person citizen participation forums (explanation and dis-
cussion of the roles, functions and processes of justice institutions, collection
of suggestions and discussion of judicial reform initiatives).

e Use of social networks for a better understanding by lay citizens of the pro-
cesses and decisions arising from the system.

¢ Dialogue spaces among institutions of all three state branches (Executive,
Legislative and Judiciary) to discuss matters of shared interest linked to the
performance of the justice sector (public sector knowledge management
networks).

2.4. Open innovation and use of new technologies
in the justice sector

The notion of innovation in the field of public policies and public service man-
agement is core to the implementation of the Open State paradigm. Based on
the use of new information technologies and knowledge, innovation is intro-
duced as a cross-cutting value that makes implementation of the remaining
principles feasible.

For quite some time, the notion of open innovation has been defining a
new model in which knowledge management includes third parties out-
side the organizations and, in which transfer of technology or knowledge is
multi-directional, through a coalition of actors devoted to solving common
problems. It is ultimately a paradigm that considers institutions can (in the
creation of value) harness ideas from the outside, as well as those in-house,
in opposition to the traditional paradigm of “closed” innovation that con-
sidered innovation should be generated only through in-house processes
within the organizations themselves (Chesbrough, 2006; Gonzalez-Sanchez
& Garcia-Muifa, 2010).

Based on Oszlak’s work (2013), an updated status chart could be outlined
using a few implicit assumptions (according to the author, probably too op-
timistic) with regard to the use of innovation and new technologies within an
Open State, namely: that available technology makes the bond between gov-
ernment and citizens more fluent; that a good use of this technology enables
government to open unprecedented dialogue and interaction channels with
citizens, thus tapping its potential to improve state management; that citizen-

(13) This publication includes a chapter describing in detail the development and per-
spectives of the Justice 2020 Initiative.

(14) The list of recommendations on participation and collaboration was drawn up
based on Abrahamson (2002), lenaola (2011) and Blackham & Williams (2013).
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ship can also harness the opening of these new channels to actively collabo-
rate in government administration, promoting democracy’s deliberation and
participation machinery.

In the case of justice, much has been written about its potential and the
change brought about by the use of new information technologies and
knowledge. However, a clear difference must be drawn between those ini-
tiatives framed within e-government projects for justice and those framed
within an Open Justice paradigm. There are thus measures aiming at the
use of new technologies (Jiménez-Gdmez uses, among others, the examples
of application of a procedural management e-system or the digitization of
documents or court records), but these not necessarily entail greater institu-
tional openness vis-a-vis citizens (Jiménez-Gomez, 2017). A difference must
be specifically established between the use of innovation and technology
tools produced within the quest for modernizing or upgrading the system
(e-justice) and the one applying the Open State philosophy and principles
to justice (Open Justice).

The idea underlying the application of an Open Justice paradigm is the imple-
mentation of an open innovation model, in which the justice sector interacts
and generates exchanges with civil society, as well as with other public and
private sector institutions, aimed at creating a better, more efficient, respon-
sible system centered on the recipients of the services it provides.

Table 1. Summary: Open Justice Principles in Practice

Transparency and Access

to Information

* Publication of court cases,
judgments and decisions.

Accountability

» Court proceeding
records made public and
continuously updated.

Participation and
Collaboration

* In-person and virtual
forums open to citizen
participation.

» System management indicators.
« Public, transparent  Use of social networks.
mechanisms for selecting

judges and assigning cases.

* Scheduling and track record of
court hearings. « Dialogue spaces between
institutions and the three
Branches (Executive,

Legislative and Judiciary).

« Court case files and information

« Availability of complaint
on movement of the records. Y P

procedures, with open, ap-
pealable dispute resolution

« Public information on judges,
mechanisms.

senior and operational staff.

+ Information on meetings of + Code of judicial ethics.

high-level officials * Public records on external

duties and financial interests

* Requests for accessing public !
of officials and judges.

information made to courts

« Wanted persons, arrest warrants,
inmates at penitentiary facilities, etc.

(15) Chapter 4 in this book describes a potential open innovation model for the justice
sector.
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Transparency and Access
to Information

Participation and

eceitERlIY Collaboration

* Regulations. » Regular contact with

the mass media following

pre-eestablished, regulated

« Budget details. procedures. Recording and
broadcast of hearings.

* Physical and material resources.

+ Call for bids for procurement and

open competitions. * External review mecha-
nisms for court judgments

* Information on the regime for and decisions.

accessing the institutions and ) )

the judicial career, selection and + Evaluation of the clarity

appointment. of actions and judgments

issued by judicial officials.
* Regular management reports. ) )
* Management audits with

participation of civil society.

Innovation and use of new technologies

3. International dimension of Open Justice

International organizations promoting state reform have recently started guid-
ing their recommendations towards Open State values, including justice mat-
ters. Framed within a broader public sector reform, justice institutions can seek
inspiration in these principles to achieve a reform allowing medium and long-
term objectives to be achieved on the basis of the Open Justice philosophy.

3.1. Open Justice and the 2030 Agenda

In 2015, the United Nations established the 2030 Agenda that proposed a
roadmap of 17 Sustainable Development Goals (SDGs) for the next years so as
to achieve, among other aims, societies with greater and better levels of ac-
cess to justice. Sustainable Development Goal 16 (Peace, justice and strong in-
stitutions) includes the following among its specific targets: promote the rule
of law and ensure equal access to justice for all (Target 16.3); develop effec-
tive, accountable and transparent institutions at all levels (Target 16.6); ensure
responsive, inclusive, participatory and representative decision-making at all
levels (Target 16.7); and ensure public access to information (Target 16.10)1®

There is a clear correlation of these principles with those of the Open Jus-
tice paradigm: consolidating the rule of law and achieving greater equality
regarding access to justice are results to be expected from a full application
of the Open Justice paradigm. Likewise, the three philosophical principles
making up this paradigm (beyond the cross-cutting value of innovation and
use of technology), namely, transparency and access to information, ac-
countability and participation and collaboration can be perfectly well trans-
lated into a series of recommendations for the sector’s institutions, aimed

(16) See https://www.un.org/sustainabledevelopment/es/peace-justice/
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at fulfilling SDG 16 targets of promoting fair, peaceful and inclusive societies
(see Table 2).

Table 2. Matching SDG 16 targets with Open Justice values

Sustainable Development Values of the
Goal 16 Targets Open Justice Paradigm
16.3 Promote the rule of law and ensure equal Transparency. Accountability. Participation
access to justice for all. and collaboration.

16.6 Develop effective, accountable

and transparent institutions at all levels. Transparency. Accountability.

16.7 Ensure responsive, inclusive, participatory

and representative decision-making at all levels Participation and collaboration.

16.10 Ensure public access to information and
protect fundamental freedoms, in accordance with  Transparency (access to information).
national legislation and international agreements.

3.2. Open Justice and Open Government Partnership

In the case of the Open Government Partnership (OGP), reforms targeted to
the justice sector have been gaining ground in the set of reforms committed
by participating countries. Whilst in 2011 only 2 out of the 1770 commitments
undertaken within the framework of the Partnership referred to judicial insti-
tutions, in 2018, 32 commitments made reference to a reform proposal of an
actor linked to the sector’s operations. ™

OGP is thus turning into a tool to promote judicial reform, which is particu-
larly true in the American, European and African regions. Each year, more
countries participating in the Partnership enact at least one commitment to
justice reform based on the principles of transparency, participation or ac-
countability.

The fact that reform commitments are agreed upon by consensus with civil
society provides OGP with an added value, turning it into an instrument for
change, clearly framed within the Open Justice paradigm, whose potential
will continue to develop in forthcoming years. The Paris Declaration (issued
at the Fourth Open Government Summit in 2016)“® | includes an agenda of
specific collective actions to encourage Open Government, among which it is
worthwhile highlighting one targeted to making a greater use of Open Gov-
ernment in support of the Rule of Law and access to justice.

(17) This book includes a chapter on judicial commitments that are included in national
plans of action outlined within OGP,

(18) See https://www.opengovpartnership.org/paris-declaration
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3.3. Open Justice and OECD

The Organization for Economic Cooperation and Development (OECD) is the
international organization that currently brings together 36 states to pro-
mote policies aimed at improving the economic conditions and quality of life
of people. Its work is based on continuous monitoring in member and non-
member countries, for which it collects and analyzes data linked to economic
performance and drafts public policy recommendations.

OECD considers the promotion of the Rule of Law among its core objectives,
aiming at providing equal access to Justice and ensuring the legal system’s
predictability, reliability and responsibility. Regarding access to justice, the
Organization urges its members to provide a people-centered, effective and
efficient justice service, reporting not only on legislation and its enforcement,
but also emphasizing the capacity of citizens to understand the system’s way
of working (OECD, 2017a).

Fostering the values as well as the effectiveness (deemed to be the qual-
ity of the procedures that are followed), reliability (widespread perception
by citizens of being able to expect a good service from justice institutions),
responsiveness (which includes transparency, accessibility and clarity of deci-
sions issued by justice institutions), and integrity (accountability for decisions
made) are considered by OECD to be fundamental in reestablishing citizens’
trust in justice (OECD, 2017b). These values talk to one another and are in
clear sync with the Open Justice principles.

We must add to this, the last Recommendation on Open Government ad-
opted at the end of 2017, in which OECD proposes a definition that includes
the judiciary and says that an Open State exists when:
...the executive, legislature, judiciary, independent public institu-
tions, and all levels of government - recognizing their respective
roles, prerogatives, and overall independence according to their
existing legal and institutional frameworks - collaborate, exploit
synergies, and share good practices and lessons learned among
themselves and with other stakeholders to promote transpar-
ency, integrity, accountability, and stakeholder participation, in
support of democracy and inclusive growth (OECD, 2017¢, p. 2).

3.4. Open Justice and the Ibero-American Judicial Summit

The Ibero-American Judicial Summit (CJI, in its Spanish acronym) is an orga-
nization that coordinates the relationship between the judiciaries of 23 lbero-
American countries, bringing together the top authorities of the Tribunals and
Supreme Courts of Justice, as well as the Judiciary Councils.

(19) Institutions from the following countries make up the lbero-American Judicial Sum-
mit (in alphabetical order): Andorra, Argentina, Bolivia, Brazil, Colombia, Costa Rica,
Cuba, Chile, Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Mexico, Ni-
caragua, Panama, Paraguay, Peru, Portugal, Puerto Rico, Spain, Uruguay and Venezuela.
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Within CJI there is growing interest in fostering the Open Justice principles
which are enshrined in several instruments such as the “Charter of Rights of
the People before the Judiciary in the Ibero-American Judicial Space”, ad-
opted in 2017. In this Charter, with a starting point in the idea that the judi-
ciary must act in a more open and transparent manner, the Summit advocated
for a new justice model: more transparent, understandable, ready to serve all
people, responsive to citizens, agile and technologically advanced, protecting
the most vulnerable (CJI, 2017a).

That same year, CJI adopted the Principles and Recommendations to Promote
Open Justice in all Ibero-American Judiciaries, Judicial Bodies and Agencies,
spelling out the objective of “.... Promoting the development of a transparent,
participatory and collaborative justice, within the specific context of judicial
management, using new technologies and management based on streamlin-
ing, public value and good governance....” (CJI, 2017b, p. 5).

Along those same lines, in 2012, CJI adopted the Ibero-American Decalogue
for Quality Justice that includes the need “To guarantee transparent justice,
ensuring citizen participation” which, according to the Judicial Summit “must
be transparent, subject to public scrutiny and accountability for its actions.
Participation of organized society in all its forms must be defined through
mechanisms that guarantee attention is paid to user aspirations and needs...”
(CJI, 2012, p. 5).

3.5. Open Justice and the Latin American Centre
for Development Administration

The Latin American Centre for Development Administration (CLAD in its
Spanish acronym) is a regional inter-governmental agency focused on the
reform and streamlining of public administrations considered strategic ele-
ments for the social and economic development of lbero-American coun-
tries.

As a promoter of reforms in the countries within its jurisdiction, CLAD out-
lined a dogmatic document in 2016 called the lbero-American Open Govern-
ment Charter, including a series of principles to serve as a benchmark beyond
the Executive Branch, promoting moreover the mainstreaming of the Open
State principles in the Legislative Branch and the Judiciary.

Based on principles such as openness, quality of the public service, public eth-
ics and integrity, interoperability, public accountability, co-responsibility with
citizens and public innovation, CLAD specifically promotes an Open Justice
model for the judiciary and the justice administration bodies. In this regard,
it indicates the sector must be transparent and subjected to public scrutiny,
fostering the creation of mechanisms for process monitoring through the use
of new technologies, transparency in selecting judges, or the use of public
files for qualifying, assessing or punishing judges (CLAD, 2016).
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4. Final comments

Although throughout the chapter, reference was made to transforming justice
sector institutions shifting them towards an Open State paradigm model, an
Open Justice not only needs these institutions to be more transparent and
participatory but also calls for greater access to justice within the system. An
increase in access to justice (not only through formal judiciary institutions and
public ministries, but also through other formal and informal access channels),
and the legal empowerment of persons are the flipside of open institutions:
people who are aware of their rights and are empowered to uphold them are
the cornerstone for Open Justice. Broad access to justice and open institu-
tions are two sides of the same coin, and both are absolutely necessary.

The Open Justice agenda is gaining momentum at the international level. This
provides a favourable environment for pro-reform actors to reinforce their ac-
tions and promotes greater openness of the justice system. It is necessary for
the justice sector actors (judges, prosecutors, ministers of justice, reformers,
academicians, lawyers, civil society organizations, international foundations,
etc.) to join forces at the global level. This can be achieved by strengthening
a “Coalition for Open Justice”.

During the last Summit of the Open Government Partnership in July 2018,
ministers of justice met for the first time to discuss Open Justice. This is a
milestone showing the importance of this subject. We still have to incorporate
the voice of the Judiciaries at these forums. Ministries of Justice and the Judi-
ciaries must work together in promoting Open Justice. It is necessary to have
collaboration models and to establish standards and good practices ensuring
the independence of the judiciary as well as substantive progress in the Open
Justice agenda.

Strong leadership is needed to open up justice, allowing innovative visions to
prevail over and above the culture of opacity. This leadership can be found
among innovative judges, prosecutors or ministers of justice. There is not only
one “correct” leadership model in this regard. As international experience
shows, openness processes can be led either by the Executive Branch or the
Judiciary.

The justice sector is the one that lags behind the most in the use of new
technologies. The inclusion thereof is an essential element and many times
left aside in openness projects for the sector. Justice institutions must pro-
mote communication with the leaders of the technology sector to ensure an
efficient use thereof. Automation in producing data, public participation plat-
forms, decision-making through the use of artificial intelligence, among other
innovations, should not be disregarded in the sector’s daily work.

There is still no clear evidence about best practices in institutionalizing Open
Justice. It could firstly be stated that the establishment of a National Com-
mittee on Open Justice, including representatives from the different justice
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institutions at the various levels, could favour processes of change and deci-
sion-making.

The inclusion of Open Justice commitments in OGP’s National Action Plans
is a powerful tool to locally install the openness agenda for the sector, and
promote reforms that without international commitment could come to a halt
after a change in local leadership. A more thorough analysis should be carried
out regarding the impact of these commitments once the Action Plan in which
they were proposed comes to an end. The drafting of national plans of action
for Open Justice by the ministries of justice and judiciaries also ensures certain
continuity in the actions which could then become permanent public policies.

Mainstreaming the gender perspective is closely linked to the existence of
Open Justice. There is no theoretical corpus so far or specific evidence of
what this mainstreaming entails in terms of commitments and policies. A pri-
ori, it could be stated that policies on access to justice targeted to preventing
gender-based violence, access to justice-related data disaggregated by gen-
der, creation of formal and informal channels specialized in this perspective
are no doubt elements of Open Justice.

The implementation of Open Justice policies requires training of the system’s
actors. The notion of Open Justice is relatively new and does away with a
traditional paradigm as to the justice sector. Judges, prosecutors, officials
from the judiciaries, ministries of justice and all of the sector’s institutions, as
well as lawyers must be trained in the meaning of Open Justice. Only then can
there be a change in paradigm, with actors who are committed and involved
in this change. Our recommendation is to include Open Justice notions in the
institutions’ training programs.
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OPEN DATA CONTRIBUTIONS TO JUSTICE

SANDRA ELENAT®

1. Introduction

Since 2012, Latin America has been playing a leading role in the development
of the open data agenda worldwide. The region has the greatest number of
countries that have adopted the International Open Data Charter® which
have, in turn, been very active in defining the Charter’s principles (Muente-
Kunigami & Serale, 2018). This leading role is not reflected when it comes to
data from judicial institutions.

Considering all the fields in which the open data philosophy is currently im-
plemented worldwide, justice continues to be one of the least developed. Be-
yond some relatively recent experiences, open data repositories within the
Judiciaries, as well as within other areas of the justice system® are still scarce:
compared to those published for the Legislative and Executive branches of
government, it can be said that progress in the openness of judicial data
has been slower and not as broad in number and quality of published data
(Markovi¢ & Gostoji¢, 2018).

According to the latest edition of Open Data Barometer,® which is a periodic
evaluation carried out worldwide by the World Wide Web Foundation (2017),
on the way in which governments publish and use open data, it can be stated

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argentina.

(1) The International Open Data Charter includes a series of principles and good prac-
tices aimed at establishing greater consistency and collaboration in government open
data. See https://opendatacharter.net/principleses/

(2) | use the definition provided by Garavano & Chayer (2015), in the sense that talking
about justice institutions does not refer exclusively to those within the Judicial Branch.

(3) The Open Data Barometer measures the level of data openness in 115 countries
worldwide to improve accountability, innovation and social impact, based on a total of
15 variables (land, censuses, budgets, legislation, trade, health or education, among oth-
ers), examining the indicators on availability, format, type of license, updating and ease
of access: https://opendatabarometer.org/
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that by 2016, although most of the 115 countries evaluated had public data on
the justice sector (grouped under the “crime” category), only 9 (a little less
than 8%) offered these data openly.

Historically, judicial institutions have been considered distant and isolated
from any social influence. Nonetheless, it is a sector in which decisions sub-
stantively affect society and that are not different from those issued by other
public institutions in the sense of being transparent and remaining under the
ongoing scrutiny of society (Montero, 2017).

The paradigm of Open Justice can contribute to settling justice’s debt with
society. The open data philosophy used for those data from justice sector
institutions has become a means to deploy the principles of transparency and
access to information and accountability envisaged within that paradigm.®

Along the same lines that consider open data an opportunity to catalyze pro-
ductive rights-based and technology-fostered partnerships between govern-
ment and civil society (Noveck, 2017), as well as a new means to consolidate
social capital within the framework of a digital society (Lampoltshammer &
Scholz, 2017), in this Chapter we will analyze the meaning of open public data
for the justice sector, highlighting a few examples found in countries across
the world. We will thus start by defining the notions of open data and public
data, and then we will refer to open data in the justice sector, quoting and
assessing some noteworthy experiences in data publication. Furthermore, we
will address the ecosystem of judicial open data. Finally, we will analyze the
role of open data in the justice sector for materializing and measuring the UN
2030 Agenda. The conclusions will include a series of recommendations to
further develop an open data agenda for the sector.

2. Open data and public data

Probably the broadest definition of open data is the one provided by the
Open Knowledge Foundation (2018) that defines them as those that can be
freely used, re-used and redistributed by anyone, subject only, at the most,
to a requirement to credit the data provider and make it clear if anything has
been changed in the data. Based on this canonical definition, three broad ba-
sic principles are established for open data, namely:

¢ Availability and access: data must be available as a whole and at a reasonable
reproduction cost, preferably downloadable from the Internet. Furthermore,
they must be available in a convenient, modifiable form.

¢ Re-use and redistribution: data must be provided under terms allowing their
re-use and redistribution, including the intermixing with other datasets.

¢ Universal participation: everyone must be able to use, re-use and redistribute
data. There should be no discrimination against fields of endeavor or against
persons or groups, or restrictions of use for certain purposes.

(4) With a view to expanding on the Open Justice paradigm, we have included a con-
ceptual chapter at the beginning of this publication.
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Government agencies collect, store and produce huge amounts of data on
citizens and companies, on their own operations and actions, as well as on
an endless number of topics and subjects. That critical mass of data and in-
formation, including potential knowledge stemming from its analysis using
analytical tools (particularly by cross-checking and relating data on different
individuals or groups) are, in their own right, owned by society and must thus
be understood and catalogued as public data (Prince & Jolias, 2013).

The Sunlight Foundation (2010) established (based on the first list drawn up
in 2007 by the Working Group on Open Government and duly updated)® a
list of ten principles to be observed for openness of public data, as follows:

e Completeness: Datasets released by the government should be as complete as
possible, reflecting the entirety of what is recorded about a particular subject.

® Primacy: Datasets released by government should be primary source data.

¢ Timeliness: Datasets should be available to the public in a timely fashion and
released as quickly as possible once they have been gathered or collected.

e Ease of access: whether through physical or electronic means.

¢ Machine readability: Data must be stored in widely-used formats that easily
lend themselves to machine processing

¢ Non-discrimination: means that any person can access the data without hav-
ing to identify him/herself or provide any justification for doing so.

e Commonly owned: Data must be published in commonly-owned, freely-avail-
able formats.

e Licensing: There should be no imposition of “Terms of Service,” requirements,
barriers or restrictions of any sort to public use of data.

e Permanence: Information should be easily found, i.e., it should be available
online in perpetuity in the same location.

e Usage costs: information must be free-of-charge. No fees or payments of any
kind should be imposed.

3. Open data for the justice sector

As already mentioned above, the justice sector institutions are overall more
reluctant to apply the open data philosophy. This is a problem within the con-
text of democratic systems in which the Judiciary must provide a citizen-
centered public service, and decisions are made by officials who have been
entrusted with the mission of abiding by the law, but in no way are over and
above it (Mora, 2006).

Greater penetration of the open public data philosophy in the justice sec-
tor could substantially help to improve the service, making it not only more

(5) See https:/public.resource.org/8 principles.html (adapted by the author).
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transparent and accountable, but also more efficient and closer to society. The
fact of having data can bring about a significant change in how judicial public
policy is implemented; a policy that is often times designed on the basis of
intuition which leads to great deficiencies in service provision to citizens.

Having open public data is ultimately unavoidable for implementing an Open
Justice paradigm (Jiménez-Godmez, 2017). With regard to the transparency,
access to information and accountability principles, open data are the neces-
sary raw material so that the sector, so far relatively neglected, can success-
fully undertake an openness strategy. Evidence of this is a greater incidence,
within the framework of the Open Government Partnership, of commitments
based on open data use, among those applicable to justice institutions, where
an important number of judicial reform commitments are based on the use of
open data.®

By definition, the most common open data sources for the justice sector are
those governmental agencies dealing with these matters. Therefore, it is logi-
cal for most of the initiatives in this regard to be national projects, promoted
by the Executive Branch and the Judiciary, with some under the umbrella of
international organizations such as the European Union or the United Nations
Office against Drugs and Crime (UNODC).

3.1. The process of data openness in the justice sector

We have identified two sets of challenges to be taken into consideration when
applying a government open data policy to the justice sector. On the one
hand, there are challenges which are intrinsic to the data and, in practice, data
must have certain specific characteristics to make them useful for the estab-
lished purposes. On the other hand, there are institutional challenges to be
met regarding matters inherent in the institutions that produce, publish and
use government justice-related open data.

With regard to the first item (data-intrinsic challenges), Bargh, Choenni & Mei-
jer (2017) consider there are three fundamental challenges to take into con-
sideration when implementing an open data policy in the judicial field. These
can be summarized as privacy, legacy and inter-operability challenges.

The privacy challenge is related to the need for striking a balance between
data transparency and the privacy of real-life people, whose sensitive attri-
butes (such as names, dates of birth, types of crime or trials) are expected
to be eliminated or made anonymous. Meanwhile, the legacy challenge is
related to the nature itself of legal data, whose semantics evolves throughout
time, together with changes permanently undergone by rules and regula-
tions. This changing scenario in which new crimes could be coded (or old
crimes could change name over time) makes it difficult to have homogeneous
data when working with data gathered at different points in time. Finally, the

(6) This publication has a chapter analyzing the justice-related commitments outlined
within OGP.
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inter-operability challenge refers to the need for having inter-operable data-
sets, i.e., many datasets gathered by a great number of agencies under stan-
dardized criteria and processes, enabling their integration and combination.

With regard to the second item (institutional challenges), we can start by
pointing out that the required collaboration between the Executive Branch
and the Judiciary is a relevant challenge to carry out the reform towards the
sector’s openness agenda. Political and cultural barriers continue to be regu-
lar obstacles in the implementation of an open data agenda in the public sec-
tor, and they entail an even greater problem in the justice sector. In this sector,
there is a long-standing conservative tradition that tends to directly link the
idea of decision impartiality to the isolated reflection of an individual or small
number of experts (Gargarella, 1996). On the other hand, in the case of justice,
the necessary cross-cutting interaction to successfully develop an openness
agenda is sometimes perceived as a threat to the separation of powers (in
other words, an attack on judicial independence).

Such interaction has an added difficulty in the case of federal countries, in
which the existence of national and sub-national levels (thus involving differ-
ent judicial systems for some subject-matters) calls for the implementation of
complex inter-institutional coordination mechanisms to ensure the success of
this policy.

Another institutional challenge when implementing a government justice-
related open data policy lies in the fact that the sector often lags behind re-
garding technological capabilities (material resources, officials trained in the
use of IT tools beyond the level of basic users). Still pending in this sector is
the generation of material and technical conditions to successfully address
data openness. The same happens with legal frameworks which often times
are inappropriate and do not consider data openness in their management
processes, rather deliberately blocking this possibility. Likewise, institutions
lack common standards for publishing their data which ends up in isolated
efforts by some of them.

The last institutional challenge we wish to point out is the still limited involve-
ment of civil society in the use of open data in justice, where only a few in-
tensive-data-use projects are renowned worldwide, among the most relevant:
Measures for Justice (United States of America), OpenGiustizia (ltaly), La
Nacion Data (Argentina) and Justice Data Lab (United Kingdom).

Measures for Justice is a civil society initiative launched in 2011 that has since
developed a series of data-based performance measurements for justice, to
evaluate and compare different aspects of criminal justice in some state ju-
risdictions in the U.S.A. This analysis, using data extracted from court case
management systems encompasses three main categories: fiscal responsibil-
ity, court proceedings and public safety and security.

OpenGiustizia was a Project for organizational innovation and optimization at
the Court and Prosecutor’s Office in the district of Naples, Italy, carried out
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by three Italian universities and funded by the European Social Fund in 2007
through 2013. Ensuring inter-operability among the system’s databases and
providing accountability and institutional performance evaluation tools were
among the project’s objectives.

La Nacion Data is a journalism data platform promoted -since 2012- by one
of the main mass media in Argentina. It comprises a news portal and a blog
based on data gathered from different primary sources, with an intensive use
of justice-related open data. Some of the subjects addressed so far have been
femicides, high-profile court cases, appointment of judges or the situation of
the Argentine penitentiary system.

Justice Data Lab is a service managed by the UK Ministry of Justice, and New
Philanthropy Capital. It was set up in 2013 and was targeted to organizations
that render rehabilitation services for people in conflict with the law. It uses
administrative data on second-time offenders to carry out evaluations upon
the request of these organizations, so that they can assess the true impact of
their work through such data.

Data availability as well as inter-operability continue to be a challenge for
society to further develop this kind of initiatives. Thus, for instance, Measures
for Justice covers only six States in the U.S.A.

3.2. Availability of justice-related open data

In this section we will establish a series of categories to classify justice-related
open data that are currently available. On the one hand, we will answer the
question on what kind of data is presented.” On the other hand, we will seek
an answer to how the data are presented, and will then take this classification
as a basis to evaluate the different initiatives found in justice-related open data.

What kind of data is presented? According to this evaluation, available open
datareleased by government for the justice sector is divided into three groups:

e Cases, judgments and decisions at all system levels and in all jurisdictions
(including a search engine by subject, applicable regulations, court hierarchy
and jurisdiction, date and key words).

¢ Jurisdictional data which are those on aspects directly related to cases or
matters that must be solved or addressed by justice institutions.

For this classification, jurisdictional data are:

* the system’s management indicators -primary data and statistical infor-
mation on cases filed, resolved and pending, mediation, kind of event and

(7) In the future, this classification will possibly include a new category on non-judicial
data related to the justice sector, with data on different aspects regarding access to
justice or gender, from different judiciary sources, public ministries or public defender
offices. Such data would, for instance, refer to trafficking in persons, violence against
women, persons deprived of their freedom, mediation, use of electronic bracelets, etc.
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trial, procedural milestones, litigation by subject-matter, type of perpetra-
tor involved, characteristics of perpetrators, resources, case number, court
and prosecutor’s unit, recorded facts or claims, interventions, seized assets,
weapon carrying permits-;

» schedules and track record of court hearings;

 court case files and information related to their circulation (especially when
dealing with particularly relevant social cases or those linked to alleged
crimes of corruption by public servants);

 public information on judges, senior and operational staff (salaries, career
background, disciplinary processes, property tax returns, gifts and trips
paid by third parties);

* Information on the meetings of high-level officials (place, date and time,
purpose, participants, topics discussed, defended positions, decisions, con-
clusions);

* Requests filed with judicial institutions to access public information;

* Wanted persons, arrest warrants, inmates at penitentiary facilities, etc.

Structural Data: these concern data and information on the financial, admin-
istrative and internal functioning of justice sector institutions. This informa-
tion should be public with only a few exceptions to protect sensitive data
(ADC, 2014). Structural data focus on information concerning public funds
managed by the sector’s institutions but must also include regulations gov-
erning their activities, as well as information on the public servants perform-
ing their duties (with whom they meet and for what reason, what assets or
gifts they receive and from whom, whether they receive any compensation
for performing another job, academic, for instance, etc.).

Based on this classification, the following are considered structural data:
e regulations (legislation, internal rules, decisions and instructions);
e organization charts;
¢ physical and material resources (infrastructure, technological resources);

¢ detailed budget (of each institution, as allocated for the current year and as
delivered for the prior year);

e call for bids for procurement and open competitions - goods and infrastruc-
ture, external services-;

information on the regime for accessing the institutions and the judicial ca-
reer, selection and appointment processes.

How are data presented? The three above-mentioned categories are present-
ed in three possible formats:

¢ Primary data: not statistically processed, granular data, they are presented
in a downloadable format, often included in datasets (using formats such as
CSV, XML, .DOC, .XLS or .PDF).
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o Statistical data: aggregate, statistically processed data in datasets (using the
above-mentioned formats).

e Statistical data illustrated in graphs: aggregate data, presented in static dis-
play mode or by using display and analysis tools (open- and closed-source
software).

As can be seen, the way in which justice-related open data are combined and
presented to users can vary significantly. Below (in Table 1) is an assessment
of 15 examples of data projects, and, before that, an analysis of four cases:
Openjustice (U.S.A)), Data.police.uk (United Kingdom), Datos.jus.gob.ar (Ar-
gentina) and ECourts (India). These cases were selected because they are
considered the best examples of data openness in the justice sector world-
wide.

Openjustice is an open data project implemented by the Prosecutor’s Office,
Department of Justice, State of California, U.S.A. It was launched in 2015 and
was based on data from the state’s criminal justice system. It currently pro-
vides State of California jurisdictional data on topics such as crimes, deaths
in custody, hate crimes, homicides, juvenile courts and freedom under parole,
citizen complaints and the use of force. Structural data available on this por-
tal include lists of staff as well as contextual County-based data (education,
income, poverty and unemployment indicators). Data are delivered only in the
way of statistics through databases and visual display tools. Last information
available is for 2016.

Data.police.uk is an Open Data Portal of the UK Home Office. It was launched
in 2013 and offers data on criminality in England, Wales and Northern Ireland
(Smith & Heath, 2014). The portal has jurisdictional data on crimes reported,
as well as on all kinds of police activities (drug seizure, issuance of firearm
certificates, blood alcohol level tests, police vehicle checks, among others). It
also includes structural data on police staff, procurement and remuneration.
Data available on the portal are primary data and statistics; however, there
are no graphs available. They are updated quarterly or annually, depending
on the topic.

Datos.jus.gob.ar is the Open Data Portal of the Argentine Ministry of Justice
and Human Rights. It was launched in 2016 and contains data on the justice
sector in general. The portal currently offers jurisdictional data on issues such
as pre-court mediation, access to justice, criminal policies and the peniten-
tiary system, as well as structural data on institutions within the Judiciary
and the Ministry of Justice and Human Rights. Data are available in the way
of primary and aggregate data, and are shown using visual display tools. The
Ministry, through an agreement signed with 52 justice institutions at the na-
tional and sub-national levels, also presents data on the Judiciaries and Public
Prosecutors’ Offices across the country. The frequency of data update de-
pends on the subject (updates may be done every day, every fortnight, or on
a monthly, quarterly, annual basis or every six months).
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ECourts is a service provided by the Ministry of Law and Justice and the Su-
preme Court of India. It has been available since 2013 and includes judicial
data in real time on all jurisdictions within India’s judicial system. In this re-
gard, it has become a dynamic source of information for the system. It uses a
“National Network of Judicial Data” that operates as a data repository, includ-
ing judgments, jurisdictional and structural data, which are visually displayed.

Table 1. list of open data projects in the field of justice
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Data.police.uk (Great Britain) X X X X
Datos jus.gob.ar (Argentina) X X X X
ECourts (India) X X X X
Measures for Justice (U.S.A) X X X X
Mapa del Delito CABA (Argentina) X X X X
Datos Abiertos del Poder
Judicial de Costa Rica X X X X
Data Portal Singapore’s
Public Data (Singapore) X X X X
Productivity Commission
(Australia) X X X X
Dados Abertos MPRS (Brazil) X X X X
Judicial Department (Russia) X X X X
Statwstwc; Canada Crime X M % X
and Justice
The Judiciary (Liberia) X X X
Data.unodc.org (UNODC) X X X
ISS Crime Hub (South Africa) X X X
Otvorené Sudy (Slovakia) X X X
Eur-lex (European Union)
De Rechstpraak (The Netherlands) X X
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3.3. The justice-related ecosystem of open data

Graph Tillustrates the justice-related ecosystem of open data released by gov-
ernment. As already mentioned above, the categories of judgments, structural
and jurisdictional data indicate the three types of data that are published.
The rest accounts for stakeholders involved in data collection, intermediation
and usage. The solid lines represent a permanent interaction among those
involved, whilst the dotted lines represent a direct, but discontinuous bond.

It is worth pointing out that in this ecosystem, data and information collec-
tors (justice institutions) often times are also brokers and active consumers
of the information they produce (Elena & Van Schalkwyk, 2017). Meanwhile,
data consumers, such as the academia, civil society organizations or data
journalists also act as brokers, using raw data and turning them into different
information outlines for their use by the least informed users (citizens).

The outline states that whilst the sources of jurisdictional and structural data
can be institutions within the Judiciary or Executive Branch, judgments come
exclusively from the former.

Graph 1. The justice-related ecosystem of open data
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4. Justice-related open data as a contribution
to the Sustainable Development Goals

Justice-related open data released by Government are meant to play a crucial
role in measuring progress in terms of social and economic development. Al-
though the United Nations Office against Drugs and Crime (UNODC) has been
working for several years on producing statistics on crime and justice, the UN
2030 Agenda on Sustainable Development attaches a fundamental role to
data openness at all levels, so as to promote accountability and inclusiveness
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of decisions, with a view to reducing crime and violence and fostering access
to justice in the next 12 years.

On the one hand, having data will be key in order to show progress made
by the countries in achieving the Sustainable Development Goals and their
targets.® On the other hand, this will allow decision makers at public institu-
tions to have quality information for designing evidence-based public poli-
cies, which will enable the achievement of these ambitious global goals.

Therefore, justice-related data will be essential to achieve and measure the
level of fulfillment of certain specific SDGs, such as SDG 16 (aimed at reduc-
ing violence, organized crime and at providing access to justice, among other
institutional goals) or SDG 5 (aimed at achieving gender equality and elimi-
nating violence against women and girls).

With regard to the latter goal (SDG 5), it is worth mentioning two valuable
open data initiatives, as are the provision of open primary data on sexual
crime by the Colombian government through its Open Data Portal, as well as
the specific section on gender-related matters of the Open Data Portal, Ar-
gentine Ministry of Justice and Human Rights, datos.jus.gob.ar, where primary
data are published on femicides, trafficking in persons or assistance rendered
to victims of violence.

The potential of government-released open data for justice with regard to the
SDGs is the crucial impact it can have on the future allocation of resources and
funds for projects and initiatives in this field. International organizations such
as The Hague Institute for Innovation of Law (HiiL) or the /niciativa Latino-
americana por los Datos Abiertos (Latin American Open Data Initiative -ILDA)
are already targeting their funding priorities in this direction, just like other
entities sponsoring the open data agenda in the world, such as the Open Data
Institute, Transparency International and The Open Society Foundations.

Justice-related open data are also given more room on the agendas of the
main international organizations promoting open government reforms in the
public sector (IDRC, OGP, ODI, mySociety or ILDA, among others).

5. Conclusions

An enabling environment for the application of the open data philosophy to
the justice sector is slowly being created worldwide. International organiza-
tions and governments are starting to consider these data to be raw material
for the implementation and evaluation of public policies in the justice sector,
and to add legitimacy and come closer to citizens in a sector which is tradi-
tionally closed and lags behind in implementing an openness agenda.

There are still many barriers to the implementation of good quality open data
initiatives and to a widespread use of justice-related open data. The main

(8) See https://www.un.org/sustainabledevelopment/es/peace-justice/
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challenges are, on the one hand, intrinsic to the data themselves, regarding
privacy, legacy and inter-operability requirements. On the other hand, there
are institutional challenges inherent in the institutions that produce, publish
and use open data released by government for the justice sector, such as dif-
ficulties to achieve the necessary cross-cutting interaction among institutions
from the different State powers, plus the traditional political and cultural bar-
riers to changes in the public sector, deficiencies in technological capabilities,
in the legal framework, lack of common standards for their publication, or the
still limited involvement of civil society in the use of these data.

In view of the above, justice data openness plays an important role in carrying
out global initiatives such as the United Nations 2030 Agenda and, therefore,
a movement that seems to have started modestly among a few countries ap-
pears to be gaining ground and playing a leading role over time, along the
unavoidable path towards openness.

Finally, hereafter are a few recommendations to improve and expand the jus-
tice-related ecosystem of open data:

e Governments must include the judiciaries in their laws on access to informa-
tion and in their data openness policies and regulations.

¢ Judicial institutions, together with intermediaries such as the academia and
civil society organizations, must partake in the national open data strategy.

e Governments and international organizations must promote the use of Open
Judicial Data through different tools (competitions, hackathons, etc.).

e |t is advisable to structure a Justice-related Open Data Portal with all avail-
able information.

e |t is essential to ensure inter-operability among the systems of the different
judicial institutions producing open data.

e One of the country’s main justice institutions (Ministry of Justice, Supreme
Court, Judges’ Council, etc.) must undertake leadership in the process and
coordinate the open data judicial policy.

e A group of countries, together with leading international organizations,
should promote the definition and adoption of common standards for Open
Judicial Data.

e Governments should provide not only judicial data in the way of open data-
sets but also visual display and data track records to reach out to all users.

e There should be public participation mechanisms to evaluate and prioritize
justice system datasets.

e Each judicial system must discuss how to strike a balance between private
data publication and protection. Privacy should not be used as an excuse for
avoiding openness.

e Judges must establish targets, goals and measurable indicators for the justice
service. Judicial performance should be assessed using open data.

52 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Open Data Contributions to Justice

¢ |International organizations must promote the creation of working groups on
open judicial data, and the participation of judicial experts and leaders in con-
ferences and debates on open data.

A strong and sustainable justice-related ecosystem of open data will create
more transparent and accountable judicial institutions, improve the quality
and effectiveness of the judicial public policy and have an impact on greater
access to justice, as well as fairer and safer environments for all.
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FURTHERING OPEN JUSTICE
IN THE OPEN GOVERNMENT PARTNERSHIP:
UPDATING THE FINDINGS

SANDRA ELENA* - JULIO GABRIEL MERCADO**

1. Introduction

The Open Government Partnership (OGP) is a multilateral initiative made up
of governments and civil society organizations worldwide, launched in 2011
with a view to promoting reforms targeted at increasing transparency, em-
powering citizens, combating corruption and fostering the use of new tech-
nologies to improve governance.

Reform initiatives proposed through OGP materialize by means of commitments
which are grouped into Action Plans, whose implementation is permanently
evaluated through an Independent Reporting Mechanism (IRM), including dif-
ferent experts for each case, supervised by an International Experts Panel (IEP).

Commitments undertaken by governments within the framework of OGP
should highlight at least one of the principles promoted by the Partnership:
transparency, accountability, citizen participation or use of technology and
innovation.®

The resistance of the Judiciaries vis-a-vis the possibility of experiencing
structural changes forces to promote cross-cutting reform strategies involv-
ing all judicial institutions, including those that are organically a part of other
branches of government (Jiménez-Gdémez, 2017).

Among the commitments undertaken by the governments participating in
the OGP, there is a growing number of commitments to improve the provision
of justice services. Successfully implementing these commitments can entail
a reform opportunity that the justice sector needs so as to improve its legiti-
macy Vis-a-vis society, as well as its internal functioning.

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argentina.
(**) Advisor, Open Justice Program.
() Cfr: https://www.opengovpartnership.org/about/about-ogp
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The research work spelt out in this chapter is an update of the findings and
conclusions arising from two of our previous works published by OGP, in 2015
(Elena, 2015) and 2018 (Elena, 2018).

Although only four years have elapsed since the publication of the first re-
search work, the current scenario shows some significant changes: commit-
ments related to judicial reform keep gaining ground in the overall picture
of OGP, in terms of quantity and importance. Evidence of the above is their
growing use to introduce new topics going beyond data openness or admin-
istrative procedures simplification.

What share of all commitments is related to justice? Is there a region that is
more active in outlining this kind of commitments? Which are the countries
where the greatest number of justice-related commitments was issued in each
region?® What is the share of commitments awarded starred status among
the justice-related commitments? Are there any visible trends into the future?
These are some of the questions to be answered by using OGP-provided data.

Towards the end of this chapter, there is an Annex listing the 132 justice-related
commitments found in the National Action Plans issued in the period 2011-2018.

2. Method used

On this occasion, we used as primary source OGP’s Flagship database (a
Google drive-based spreadsheet, recently made public by OGP, which in-
cludes the full list of commitments).® The selection of new commitments to
be added to the list was carried out by searching this database, using specific
key words in English (judicial, justice, judiciary, law, court) as well as in Spanish
(justicia, judicial, ley, corte). This preliminary search was followed by a careful
reading of each new result, taking into consideration the tags placed by OGP
on each commitment with regard to the government sectors for which the
result was important (law and justice, the Judiciary, etc.).

In some cases, in which the link of the commitment with justice was still un-
clear after the prior analysis, we consulted different Action Plans and exam-
ined the full text of each commitment so as to decide on its relevance. This
in-depth exploration was useful for ruling out certain commitments in which
justice institutions (for instance, Ministries of Justice) were mentioned not
as the object of reform, but instead as agencies in charge of implementing
policies targeted to institutions from a different sector. It is worth highlighting
that the Justice sector is considered in its broadest sense: not only the judicial
branch but any government organization operating in the sector.

(2) Unlike in previously published calculations, we speak now of “governments” instead
of “countries” as the issuers of commitments, given the fact that OGP now also allows
sub-national governments (i.e. cities, provinces or autonomous communities) to issue
their own Action Plans.

(3) Cfr: https:/www.opengovpartnership.org/about/independent-reporting-
mechanism/ogp-data
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3. Main Findings

3.1. Total figures

One hundred and thirty-two (132) commitments out of a total of 3851 issued
within the framework of OGP in the period 2011 - 2018 were identified as re-
lated to the reform of the justice sector, which accounts for 3.42% of the pro-
posed commitments.

In our first assessment (2015), justice-related commitments amounted to 35,
out of a total number of 1985 issued until then (1.76%). This means that, while
the total number of commitments shows a variation of +94% between 2011
and 2018, the number of total justice-related commitments has increased by
+377%.

Consequently, although the number of justice-related commitments is still
small with regard to the whole universe of commitments, in the last four years
the amount has increased speedily up to almost four-fold the year 2015 num-
ber. See Graph 1.

Graph 1. Variation in the Total Number of OGP Commitments
and those Linked to the Justice Sector
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3.2. Commitments by regions

Regarding regional distribution (based on the structure followed by OGP),
between 2011 and 2018 European governments have been the most active
issuers of commitments (33 organizations have proposed a total of 1500),
followed by the Americas (23 organizations, 1374 commitments), Asia and
Oceania (20 organizations, 662 commitments) and Africa (17 organiza-
tions, 315 commitments).

Nonetheless, if this information is analyzed in light of the justice-related com-
mitments, the situation looks different: the Americas is the most active region
(15 governments, 56 commitments), followed by Europe (16 governments, 38
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commitments), Asia and Oceania (7 governments, 22 commitments) and Af-
rica (8 governments, 16 commitments).

Furthermore, an internal analysis of each region (through looking at the over-
all list of governments with commitments and at those that have issued spe-
cific justice-related ones) shows that 62.2% of the governments in the Ameri-
cas have included at least one justice-related commitment in their Actions
Plans (48.4% in the case of European governments, 47% in Africa, 35% in
Asia/Oceania). See Graph 2.

Graph 2. Total Number of OGP Governments with Commitments vs OGP
Governments with Justice-Related Commitments
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To conclude, OGP seems to be an equally valuable platform to carry out jus-
tice sector reform for governments in the Americas, Europe and Africa (at
least half of the governments in these countries that have submitted Action
Plans included justice-related commitments into them), while Asian countries
seem to attach less importance to the topic (although it is also significant).®

All the above evidences the role that OGP plays currently with regard to
the judicial sector, providing an institutional space in which civil society and
governments can converge and work hand-in-hand in formulating and imple-
menting reforms (Scrollini & Durand Ochoa, 2015; Byanyima, 2017).

There are countries that stand out in each region based on the number of
justice-related commitments issued during the analyzed period: in the Ameri-
cas, Paraguay and Uruguay (8 commitments each) as well as Argentina and

(4) Itis worth noting that in our last published analysis (Elena, 2018) African governments
were pointed out as stronger players in the use of OGP for pushing forward judicial reform
(by then, 72.2% of African Action Plan issuers had included justice-related commitments).
During 2018, a number of government organizations from that region (8) have enacted
new Action Plans, however none of them included any justice-related commitment.
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Colombia (7); in Europe, Albania (6) and Spain (5); in Africa, Burkina Faso and
Liberia (4); and in Asia, Georgia (10) and Jordan (6). See Graph 3.

Graph 3. Countries with Justice-Related Commitments by Region

3.3. Commitments by Action Plan

Thirty-eight out of a total of 132 selected commitments were issued within the
framework of a first Action Plan. The total number of commitments included
in first Action Plan cycles is 1535 and, therefore, these 38 commitments ac-
count for 2.5% of all commitments.

On the other hand, 27 commitments out of 1057 belong to second Action
Plan cycles (2.6%); 40 out of 897, to third cycles (4.4%); and 26 out of 348, to
fourth cycles (7.5%). Only one commitment, featured in Indonesia’s last Action
Plan, belongs to a fifth cycle (this is the first case so far of the enactment of a
fifth plan). See Graph 4.

Graph 4. Percentages Accounting for the Justice-Related Commitments
of each Action Plan Cycle
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3.4. Commitments by Year

The percentage of justice-related commitments compared to the total num-
ber of commitments was on the rise in the period 2011-2018. While in 2011 only
two justice-related commitments were issued (which accounted for 1.1% of
that year’s commitments), in 2012 the number went up to 20 (2.4%), and then
decreased again in the following two years.

In 2015, however, a permanent, sustained growth started, with 16 justice-re-
lated commitments undertaken that year (5.4% of the total amount), 25 in
2016 (3.1%) and 22 in 2017 (7%). This trend continued in 2018, with an unprec-
edented high of 32 justice-related commitments (accounting for 6.7% of the
total amount). In fact, 71.9% of all existing justice-related commitments were
issued during the last four years. See Table 1 and Graph 5.

Table 1. How Justice-Related Commitments Evolved vis-a-vis
the Total Number of OGP Commitments (2011-2018)

% of justice-related % of
Number of Total X .
L commitments over justice-related
Year justice-related number of OGP .
. X total number of OGP commitments/
commitments  commitments .
commitments year
201 2 186 11% 1.5%
2012 20 850 2.4% 15.2%
2013 7 322 2.2% 5.3%
2014 8 602 13% 61%
2015 16 294 5.4% 121%
2016 25 806 31% 18.9%
2017 22 316 7% 16.7%
2018 32 475 6.7% 24.2%
Total 132 3851 - 100%

Graph 5. Evolution in the Number of Justice-Related Commitments
per Year (2011-2018)
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3.5. Starred commitments

The notion of starred commitment was introduced by OGP to identify strong
(or model) commitments in the Action Plans. According to the OGP method-
ology, these commitments are expected to be useful as incentives for gov-
ernment and civil society organizations, as well as to foster learning among
countries.

This characterization made by the OGP Independent Review Mechanism is
based on a higher level of compliance with the following indicators: precision
(commitment specificity) ambition (potential impact), relevance (respect for
Partnership values), and completeness (level of implementation) (Foti, 2014).

Out of the 132 justice-related commitments identified so far, 13 are starred
commitments. The countries with more awards in this regard are Colombia (3)
and Albania (2). See Table 2.

Table 2. List of Justice-Related Commitments Awarded “Starred” Status

Country Year AP Commitment title
2012 1 24 Audio and video recording of judicial hearings.
Albania
2012 1 27 Portal www.gjykata.gov.al.
Chile 2014 P 12 Fortalecimiento de la democracia ambiental (Strengthening of

environmental democracy).

Construccion de confianza y consolidacion de transparencia y ren-
2017 3 dicién de cuentas en el Consejo de Estado (Building trust and con-
solidating transparency and accountability in the State Council).

Transparencia y rendicion de cuentas en el Consejo de Estado para
un mejor servicio de justicia (Consejo de Estado). (Transparency
and accountability at the State Council for better justice-related
services (State Council).

Colombia 2015 2

Rendlicion de cuentas de la Rama Judicial y mas informacion sobre
2015 2 servicios de justicia (LEGALAPP- Accountability of the Judiciary
and further information on justice-related services).

210 Acompafiar el esfuerzo de reforma a la ley del enriquecimien-
to ilicito que impulsa la oficina de Probidad de la Corte Suprema
de Justicia para proponer que las declaraciones patrimoniales de

El Salvador 2013 2 los funcionarios sean publicas. (Supporting the efforts to amend
the law on illicit enrichment promoted by the Supreme Court of
Justice integrity office proposing that government officials’ proper-
ty tax returns be published).

Further expand the Opening of Legal Resources, the Collaboration

France 2015 ! with Civil Society on Opening the Law.
Georgia 2014 2 Commitment 17 Proactive Publication of Surveillance Statistics.
Jordan 2012 1 2.3.3 Establishment of a Constitutional Court

Improving Transparency in the Judiciary: 2a Public Vetting of
Kenya 2012 ! Judges and Case Allocation System.
Liberia 2015 2 Implementation of the new jury law.
US.A. 2015 3 Build Safer and Stronger Communities with Police Open Data.
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3.6. Commitments Based on OGP Values

An evaluation of justice-related commitments based on core OGP values (i.e.
transparency, accountability, public participation and innovation and technol-
ogy) shows a pre-eminence of commitments to provide the justice sector
with greater transparency (96 commitments), whilst close to half of the com-
mitments (63) aim at strengthening accountability. On the other hand, the
values regarding public participation and technology and innovation are less
frequent although they are still relevant (53 and 48, respectively).

With regard to the 2015 evaluation, there is a prevalence of the transpar-
ency value, whilst accountability is gaining ground (it was ranked third in
2015 and is now second), and technologies and innovation is losing ground
(it was second in 2015 and is now fourth). See Graph 6 and the Annex for a
full list of the values identified in each commitment according to our most
recent assessment.

Graph 6. OGP Values in Justice-Related Commitments
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3.7. Trends: Access to Justice,
Open Data and Violence Against Women

Fostering access to justice (in other words, improving the effective availability
of institutional channels to protect citizens’ rights and settle disputes based
on the legal system) can be identified as a guiding trend of a significant num-
ber of justice-related commitments (Maassen & Basu, 2017), particularly in the
last four years.

In 2016, this trend was especially backed by OGP through the Paris Dec-
laration (issued during the Partnership’s Fourth Global Summit® ), that

(5) Cfr. https://www.opengovpartnership.org/paris-declaration
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included an agenda of specific collective actions to promote open gov-
ernment. Among these actions, one was especially targeted to setting the
foundations for a greater use of open government in support of the Rule
of Law and access to justice (bearing in mind the guidelines established by
the United Nations 2030 Agenda on Sustainable Development, particularly
Goal 16).

Subsequently, in 2018 a Coalition for Access to Justice was formed during
OGP’s Fifth Global Summit in Thilisi, Georgia® . A deeper involvement of ac-
cess to justice-related civil society organizations and of governments is cur-
rently taking place within the OGP, which will certainly set the landscape for
further developing this trend.

According to our evaluation, 23 justice-related commitments are targeted to
fostering access to justice, 21 of which were issued in the period 2015-2018.
See Graph 7 and the Annex at the end.

Graph 7. Evolution in the Number of Access to Justice Commitments
by Year (2011-2018)
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Furthermore, justice-related commitments based on the use of open data
seem to have become a growing trend in the last few years. The increasing
popularity of open data commitments within the overall OGP context (Khan
& Foti, 2015) also seems applicable to justice-related commitments: out of a
total of 31 commitments of the kind, 25 were issued in the period 2015-2018.
See Graph 8 and the Annex at the end.

(6) This Coalition had the Ministries of Justice of Albania, Argentina, Armenia, Mace-
donia and Georgia as initial members. Cfr. https://www.opengovpartnership.org/
stories/legal-system-needs-serve-those-who-need-it-most
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Graph 8. Evolution in the Number of Justice-Related Commitments Based
on Open Data, by Year (2011-2018)
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Finally, in 2017 and 2018 four justice-related commitments were specifically
targeted to addressing violence against women. This trend is expected to
grow in the near future, and thus OGP will continue to act as a vehicle not only
for innovation but also for social change.™®

These first four justice-related commitments were the following: the one in-
cluded by Afghanistan in their first Action Plan, targeted at establishing courts
especially devoted to addressing the topic; another in Costa Rica (third Ac-
tion Plan), creating a digital platform for accessing information on policies
and mechanisms for protecting women’s rights; another in Spain (third Action
Plan) to generate information on gender-based violence; and another in Malta
(third Action Plan) aimed at tackling ‘domestic violence’. See Annex.

4. Conclusions

The Open Government Partnership is currently gaining momentum among the
participating countries as a strategic tool for implementing a justice sector
reform, bringing the latter closer to an Open Justice paradigm. In the last four
years, justice-related commitments became more important in the four re-
gions of OGP countries, with 132 commitments issued in the period 2011-2018.

The trends to which the countries seem to be heading for in the future in this
regard are providing access to justice, using open data for the justice sector
and addressing violence against women.

It is to be expected that OGP will continue to be a platform for change, allow-
ing the implementation of reforms agreed upon by consensus at the global
level, and that its impact on the justice sector will continue increasing in the
future Action Plans.

(7) For further information on the role of women in the OGP process, cfr. McGraw (2017).
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5. Annex
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JUSTICE AND INNOVATION:
THE NEED FOR AN OPEN MODEL

SANDRA ELENA* - JULIO GABRIEL MERCADO**

1. Introduction

Implementing and promoting innovation within a framework of open justice
goes hand-in-hand with a new political and ethical outlook applicable not only
to public institutions, but also to the private sector and the whole of civil society.

While there is much evidence about thorough debates on the new ways of
designing public innovation strategies in the “traditional” sectors such as gen-
eral public services, healthcare or housing (OECD, 2019), we believe these
have not been sufficiently developed (despite their relevance) regarding jus-
tice administration sectors.

We support the fact that justice must not be considered a “lost cause”, in
which the complexity of the context as well as the rigid tradition of some of
its organizations is believed to block any attempt to address innovation: quite
the opposite, we consider it is necessary to open a broad discussion on how
the organizations can adjust to facing the growing demands and challenges
ahead to serve societies that are becoming more complex throughout time.

We will start this chapter by introducing the notion of innovation in the public
sector and provide a brief overview on how this term has evolved, ultimately
proposing four categories to classify public innovation (products, processes,
governance and conceptual).

We will then focus on innovation in justice as a new approach involving the dif-
ferent agencies and individuals that partake in and use justice-related services.
The conceptual framework we use is the one developed in 2019 by the Innova-
tion Working Group of the Task Force on Justice (Task Force on Justice, 2019).

We will use public innovation categories to classify different types of innova-
tion in the justice sector and, to conclude, we will outline a few ideas which

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argentina.
(**) Advisor, Open Justice Program.
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can lead to thinking about an open innovation model for the sector, focused
on the interaction of justice institutions with civil society, other government
institutions and the private sector.

2. Public Sector Innovation

Innovation is a term that is no doubt attractive to public and private organiza-
tions and to citizens at large. Although as at today it can be considered an um-
brella term encompassing many potential meanings (Edwards-Shachter, 2018),
all equally desirable, innovation only turned into a positive value as from the
20t™ century, a time at which the historically challenged idea of humankind-
fueled deliberate change took on a positive connotation (Godin, 2015).

At present, innovation has become a totally positive value, a sort of “magic
concept” (Pollit & Huppe, 2009), linked to ongoing reform processes, that
together with the will to improve public service through a subtle ingredient
of business practice (Osborne & Browne, 2013) entail hope for a great part
of the public sector to be able to meet the challenges of the fourth industrial
revolution underway (Schwab, 2017).

2.1. An evolving concept

The most basic definition of innovation is any idea, practice or object per-
ceived as new by an individual or other unit of adoption (Rogers, 2003).

A part of this new positive meaning of innovation is due to the contribution
of Austrian economist Joseph Schumpeter who in his development theory at-
tached a central role to innovation as the force promoting the necessary struc-
tural changes from the inside for historical processes of change to happen
(Schumpeter, 1911 & 1942). According to the Schumpeterian definition, innova-
tion is brought about by entrepreneurs that:

“..reform or revolutionize the pattern of production by exploit-
ing an invention or, more generally, an untried technological pos-
sibility for producing a new commodity or producing an old one
in @ new way, by opening up a new source of supply of materials
or a new outlet for products, by reorganizing an industry and so
on...” (Schumpeter, 1942, p. 132).

Schumpeter’s definition was a starting point for all theoretical explorations
and developments regarding innovation that, at first, were exclusively linked
to the private sector and to market-linked business attitudes (Brugué, Blanco
& Boada 2014). Once the public innovation notion was developed, it also en-
compassed public institution analyses and practices. This happened side-by-
side with an emerging path taken by the public sector worldwide, through
which the latter, helped by technological changes, new forms of citizen-cen-
tered governance or new management notions, took on a greater leading role
in innovation processes (Tonurist, Kattel & Lember, 2017) and, in some cases,
the initiative of creating new markets, technologies and even economic sec-
tors (Freeman, 1995; Mazzucato, 2011).
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There is currently widespread consensus on the idea that public innovation
can be useful to address and resolve specific needs and challenges, both
long-standing and emerging ones, many appearing to be unsolvable (NESTA,
2014; Schwab, 2017; Young, Brown, Pierce et al., 2018).

2.2. Types of public sector innovation

In the last few decades there have been many theoretical approaches to public
innovation (Borins, 2001; Hartley, 2005; Halvorsen, Hauknes, Miles & Ranveig,
2005; Mulgan, 2007; Windrum & Koch, 2008; Bekkers, Edelenbos, & Steijn,
2011; Osborne & Brown, 2011; Bloch & Bugge, 2013; De Vries, Bekkers & Tum-
mers, 2014). However, the broadest definition of innovation, applicable to all or-
ganizations (private and public), is the one provided in the OECD Oslo Manual.

In its different editions, the Manual has sought to be a guide to understand-
ing the nature of both public and private innovation, as well as a means to
measure its effect through data usage. Its latest edition defines innovation as:

“..a hew or improved product or process (or combination there-
of) that differs significantly from the unit’s previous products or
processes and that has been made available to potential users
(product) or brought into use by the unit (process)...” (OECD/
Eurostat, 2018, 20).

This definition deems innovation to be a dynamic and universal activity tak-
ing place through changes implemented by organizations and individuals in
their products and processes. This entails many interactions and feedback
in knowledge creation and use, within the framework of a learning-based
process that draws on multiple inputs and requires ongoing problem-solving
(OECD/Eurostat, 2018).

In view of the Oslo Manual definition, we can try and propose a public in-
novation typology, initially with two categories: product- and process-based
public innovation.

Product-based public innovation consists of providing a new good or service,
improving quality or bringing about changes in the way in which the public
good or service is provided to citizens. In order to understand product innova-
tion in the public sector, a broad range of goods and services provided by pub-
lic institutions must be taken into consideration, which calls for the social value
generated to be included in the equation (Hartley, 2005) since it is based on
political and social considerations (and not on maximizing economic benefits as
in the case of product innovations in the private sector) (OECD/Eurostat, 2018).

On the other hand, process-based public innovation refers to changes made
in organizational processes, both internal and external, inherent in the opera-
tion of these institutions. This kind of innovation has an impact on the struc-
ture, resources, administrative or management procedures of public institu-
tions (Walker, 2014), since many of these innovations are inspired in or are
similar to others applicable to the private sector, save for the fact that these
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pursue redistributive or consumption-related goals that are unique to govern-
ment (OECD/Eurostat, 2018).

Once these two basic analysis categories have been established, following
Wagenaar & Wood (2018), we argue that the public sector is, above all, a po-
litical process entailing an inherently public and democratic practice, essential
to safeguard and promote specific values within the context of public life. Ac-
cording to this rationale, public innovations:

“..are not straightforward applications of an impulse to improve
the functioning of our administrative apparatus... (..) ... instead,
they are contingent outcomes of human agency, ideological
enthusiasm, strategic one-upmanship, and historical develop-
ment...” (Wagenaar & Wood, 2018, 155).

This substantially political component of public sector innovation is a differ-
ential feature that calls for two more categories within public innovations:
governance-related and conceptual, also reflected in the literature (Hartley,
2005; Halvorsen, Hauknes, Miles & Rannveig, 2005; Moore & Hartley, 2008;
Windrum & Koch, 2008; De Vries, Bekkers & Tummers, 2014).

Governance-related public innovation refers to changes that go beyond or-
ganizational borders, targeted to modify decision-making processes which
harness new resources and inputs, ultimately redistributing the right to de-
fine and judge public value (Moore & Hartley, 2008). Governance innovations
consist of new citizen engagement forms and processes (Hartley, 2005), new
forms of government-citizen interactions targeted to achieving the objectives
collectively established by society.

Conceptual public innovation refers to those changes entailing the intro-
duction of new paradigms or worldviews in public organizations, hand-in-
hand with a rethinking of their mission, objectives and strategies (Halvorsen,
Hauknes, Miles & Rannveig, 2005). This kind of innovation allows organiza-
tions to reframe the nature of specific problems as well as their possible solu-
tions (Bekkers, Edelenbos, & Steijn, 2011), giving them the possibility to adopt
new approaches to better address both new and old situations. The following
table summarizes the above-described categories of public innovation.

Table 1. Categories of public sector innovation

Categories of Innovation Description Source

Product-based Changes in provided services ~ OECD/Eurostat, 2018; Hartley,

and products. 2005; Windrum & Koch, 2008.
Changes in the internal and OECD/Eurostat, 2018; Hartley,

Process-based external processes in organi- 2005; Windrum & Koch,
zational operation. 2008, Walker, 2014.

Changes in the way organiza-
Governance-related tions interact with citizens to
create public value.

Hartley, 2005; Moore
& Hartley, 2008.
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Categories of Innovation Description Source

Halvorsen, Hauknes, Miles
& Rannveig, 2005; Bekkers,
Edelenbos, & Steijn, 2011,

Shift in the paradigm or worl-

Conceptual dview of organizations.

3. Public innovation in justice

As public organizations, justice-sector institutions also need to adopt an inno-
vative approach to face the challenges and deficiencies of the justice systems
worldwide.

We believe there is still a lot of room for more thorough developments and
analysis of public innovation, and although by now there is a consensus on the
need for further innovation as a prerequisite to achieve greater access to justice
and a better operation of justice-related services (without denying, of course,
the difficulties faced in their implementation) (Katz, 1986; Schreiber, 1992; Veli-
cogna, 2007, Baxter, Schoeman & Goffin, 2011; Sheppard, 2015; European Com-
mission, 2017; Leering, 2017), no typology has so far been developed to allow
classification and analysis of either implemented or potential initiatives.

3.1. The need to innovate in the justice sector

In essence, institutions in the justice sector have not undergone any major
changes in the last two hundred years (Muller & Barendrecht, 2013).

Complexity inherent in the justice sector makes it particularly difficult to
implement any innovation initiative. These are organizations whose perfor-
mance is linked not only to one but instead to all three branches of govern-
ment (Executive, Legislative and, of course, the Judiciary) and includes bonds
(sometimes winding, not harmonic) with a vast universe of current and po-
tential users, as well as with many professional sub-systems, each with their
own weight, for instance, professional associations, court administrators, law
enforcement devices or criminal agencies (Schreiber, 1992).

There are many reasons to promote innovation in the justice sector. Besides
the proven correlations between judicial efficiency, institutional strength and
sustainable economic and social development (OECD/Open Society Foun-
dations, 2016; Bove & Leandro, 2017; Fauvrelle & Almeida, 2018), one could
add society’s growing demands and expectations. Such expectations exert
a strong pressure, either directly or indirectly, on the sector’s organizations.
The justice system is expected to improve its performance, the quality of its
decision-making process, accountability for its actions, and ensure transpar-
ent actions, all under the close scrutiny of the mass media, politics and society
at large (Dupont, Schoenaers, Gibens et al., 2018).

Apart from the above, there is the most basic and urgent need to reduce
unmet legal needs, translated into the current lack of access to justice experi-
enced by around 1.5 billion people worldwide (Task Force on Justice, 2019)®,

(1) Unmet legal needs refer to the gap between experiencing a legal problem and achiev-
ing a satisfactory solution thereof, including legal needs that are not resolved because
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It could be said that innovation has at this point turned into the way of
having justice services face all the above challenges, and also the way of
preserving the very values and integrity of society (Baxter, Schoeman &
Goffin, 2011).

Although it is true that until recently justice organizations seemed immune
to the innovation momentum experienced by the public sector overall (Shep-
pard, 2015), this appears to be changing quickly and now there is no doubt
about justice having to adopt an innovative approach, but the issue is how to
do it. The questions to fuel the current debate are in the order of: is justice
innovation exclusively tasked to the judicial organizations? Or can all justice-
related organizations (including the private sector) make a contribution?
Does innovation have to be bottom-up, a political response to a crisis or a
turnaround headed by the sector’s different agencies? (Borins, 2002).

In this article, we propose an innovation strategy openly addressing the cur-
rent challenges of the justice sector as a whole, by building new capacities
and improving existing ones, fostering the willingness of the sector’s organi-
zations to innovate (Leering, 2017). In this regard, we believe that the imple-
mentation of the innovation strategies for the sector should not be the sole
decision of the public sector, or of the judiciary alone: all public institutions
(from all three state branches) should be included as well as private organiza-
tions, civil society at large, the academia, consistent with the above-stated
open justice paradigm®.

With regard to whether it should be a bottom-up movement, a political re-
sponse to a crisis or a turnaround headed by different agencies acting within
the system, we believe that it must be a mix of all three options. It must gather
the inputs of all stakeholders and agencies interacting within the system (in-
cluding, of course court users), respond to a representation and trust crisis
stemming from the quick changes in our societies because of the fourth in-
dustrial revolution (Schwab, 2017), and finally, call for leadership to reinforce
and promote the process, without any branch of government or sector having
exclusivity in the process. Justice innovation must be thought of as a dynamic
learning process, individual and social (Engel, Klement & Weinshall, 2017), fa-
cilitating its dissemination and adoption.

Although the use of new technologies plays an important role in innovating, it
does not exclude other factors (Aylwin & Simmons, 2017). Innovation can en-
tail institutional re-design, a new way of thinking the sector’s practices or new

people are not aware of their rights, or because there are limitations to their enforcement.
According to the Encuesta Nacional de Necesidades Juridicas Insatisfechas y Niveles de
Acceso a la Justicia (National Survey on Unmet Legal Needs and Access to Justice) car-
ried out in 2016 by the Argentine Ministry of Justice, 66% of Argentina’s inhabitants admit
having experienced some sort of legal problem in the last three years, whilst 54% say
they lack knowledge or capabilities to solve their problem. For study outcomes, see
http:/www.jus.gob.ar/media/3234696/diagnosticoinformefinaldic2016.pdf

(2) Chapter 1 of this publication lists the components of the Open Justice paradigm.
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ways of enforcing people’s rights through a new organizational structure.
Thus, whilst technology can play a significant role in implementing justice-
related innovations, its use does not outline it as such.

3.2. Innovation Working Group

At the end of 2018, the Innovation Working Group (IWG), of the Task Force on
Justice, made up of world experts in justice-related innovation in the public
and private sectors drafted recommendations on the potential of innovation
to increase access to justice and collaborate with the fulfilment of the UN
2030 Agenda, particularly Goal 16 and its targets related to sustainable insti-
tutional development®,

As a result of these efforts to outline a rationale for the future of innovation
in justice, a series of principles and case studies were proposed to inspire the
work of responsible leaders and organizations on the future of the sector in
forthcoming years. According to conclusions arrived at by IWG, the starting
point for justice innovation is particularly complex because of three factors:
a widespread lack of trust in institutions, the demographic pressure (particu-
larly significant in countries with a low level of access to justice) and inevitable
changes in the labor market promoted by a growing use of new technologies.

According to IWG, the best way to address this difficult task is to challenge
our basic assumptions about what justice systems do and how they do it.
It thus proposes to rethink justice systems on the basis of four basic ideas,
namely:

e The need of putting people first: instead of considering the justice system as
an automatic mechanism applying standards to people’s behavior, it must
be re-framed in terms of people’s justice needs and of the fairness of their
relationships;

A new focus on outcomes: to no longer think that the only potential out-
comes of the system are sanctions or acquittals, and start thinking about
solving different situations on a more human scale, that is to say, focus on
whether a person affected by a problem obtained a solution or not, and if
potential damages into the future were prevented or not;

e Open up the system: leave aside what IWG calls the “robe model” ac-
cording to which justice is the exclusive domain of lawyers, and change
the system’s rules and, moreover, the system’s culture, allowing entry of
other fields of knowledge and experiences (social scientists, data analysts,
administrators, users);

(3) Chaired by the Governments of Argentina, the Netherlands and Sierra Leone, as well
as by the Elders (an international non-governmental organization founded by Nelson
Mandela in 2007), The Task Force on Justice is an initiative of the Pathfinders for Peace-
ful, Just and Inclusive Societies to bring together world justice leaders and experts in
order to accelerate the provision of justice to people and communities currently out-
side the protection of the law, in line with SDG16.3 and related SDG targets on justice.
https://www.justice.sdgl6.plus/
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e Change the notion on the system’s costs: besides the monetary costs for its
operation, think of the benefits the system provides in terms of economic and
social development, and take into account the benefits for social cohesion
that could stem from reducing the number of people with unmet legal needs
(Task Force on Justice, 2019).

In order to shift the paradigm, IWG focuses on various sectors to carry out a
new justice innovation approach. The success of this new paradigm depends
on the following stakeholders:

e Justice leaders from the public sector and civil society (ministers of justice,
chief justices, chief prosecutors, ministers of development, parliamentarians,
presidents of bar associations, civil society leaders, deans of law schools,
presidents of think tanks, presidents of philanthropic organizations);

e Government officials as well as professionals working in the private sector
(courts, prosecution services, police departments, law firms, individual law-
yers, paralegal organizations, all justice workers and their organizations);

e Other public and private organizations (ministries other than the Ministry of
Justice, bureaus of statistics, research institutions);

e Private sector justice entrepreneurs;

e Citizens (Task Force on Justice, 2019).

There is empirical information stating that the change brought about by
justice innovation is ultimately much more important than the novelty of
its introduction (Machado, Sousa, Rocha & Isidro, 2018). We believe that,
over and above the use of technologies to streamline judicial management
(which also includes innovation that can make life easier for the system’s
operators and users), this new approach should be based on an open justice
model, under the premise of applying Open Government principles to the
judicial sector.

3.3. Types of justice sector innovations

Along the lines of this idea, implementing the new justice innovation approach
entails empowering and encouraging the greatest possible number of stake-
holders in the justice system (from judges to victim support services, from
academics to legal aid lawyers) to seek continuous improvement of justice
mechanisms (Muller & Barendrecht, 2013). This improvement can be reflected
in many ways, through new forms of understanding, conducting, managing
and regulating public organizations (courts, prosecutors’ offices, access to
justice services, etc.), as well as private ones (for instance, law firms), and
through policy innovation, the creation of new, disruptive services or the im-
provement of already existing offerings (Aylwin & Simmons, 2017).

Below we will provide examples of justice innovations, taking into consider-
ation the above-mentioned model to analyze innovation in the public sector
overall. This table provides a few examples of existing innovations in the judi-
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cial system and it may be enlarged with innovations that may not have fallen
into our radar and those that may appear in the future.

Table 2. Categories, Examples and Cases of Public Innovation in Justice

Categories of
justice innovation

Examples

Product-based

- legal aid services, provided

by lawyers and lay individuals,
in-person or using technology, to
individuals or organizations;

- production and publication of data,

statistics and judicial information in
machine-readable formats;

- implementation of new customer
service models;

- plain language initiatives;
- clearance of criminal records;
- smart contract-based services.

- Stop and Search Dashboard,
London Metropolitan Police (UK);

- Barefoot Law (Uganda);

- A Closer Justice; Ministry
of Justice (Portugal);

- Clear My Record, Code for America
(USA);

- Adapting Legal (Netherlands);

- Legal Aid Hospital, Ministry of Jus-
tice and Human Rights (Argentina);

- Georgia Justice Project (USA);

Process-based

- management systems (paperless,
use of dashboards);

- legal tech services based on
artificial intelligence and machine
learning;

- adoption of special procedures
(alternative dispute resolution,
flagrancy, summary proceedings,
jury trials);

- use of blockchain technology
(information protection);

- use of quality certificates;
- interdisciplinary practice;
- change in procedural systems.

- CrimeSync (Sierra Leone);

- Modernization of Courts,
Ministry of Justice (UK);

- Prometea (Argentina);

- Civil Resolution Tribunal (Canada);
- Kira Systems (Canada);

- Docusign (UK);

- CaseText (USA).

Governance-related

- citizen-based mechanisms and
platforms to increase access to go-
vernment policy and legislation;

- mechanisms for public grievance
redressal;

- public hearing mechanisms.

- Access to Public Grievance Redres-
sal, Bihar Department (India);

- Justicia 2020, Ministry of Justice
and Human Rights (Argentina).

Conceptual

- re-frame the system in terms of
people’s justice needs;

- dispute resolution from a more
human perspective;

- leave aside the ‘robe model’;
- new understanding of system costs

- Innovation Working Group (IWG),
Task Force on Justice

4. Towards an open justice innovation modality

In view of the above, innovation for the justice sector should take place within
an open justice paradigm, that is to say, in a way in which the sector’s orga-
nizations interact and exchange information among themselves, with civil so-
ciety and other public and private sector institutions to create a better, more

efficient, responsible and user-centered service.
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The open innovation perspective has lately been widely addressed in literature
(Chesbrough, 2003; Nambisan, 2008; Bommert, 2010; Hilgers & Ihl, 2010; Pod-
metina, Fiegenbaum, Teplov & Albats, 2014; Bogers, Chesbrough & Moedas,
2017; Agger & Lund, 2017), in what we believe to be a notion that goes beyond
the traditional concept of innovation, more related at the beginning to the
Schumpeterian idea attaching more importance to the individual, lonely mo-
mentum of an entrepreneur, as stated at the beginning of this paper.

According to that original idea, innovation was the exclusive responsibility
of a producer innovator or of a single user innovator (Baldwin & von Hippel,
2010), in what was alleged to be a closed innovation paradigm which served
as a successful model for the knowledge environment present throughout
most of the 20t century (Chesbrough, 2003).

Several developments and trends, such as globalization, technological chang-
es, new business models or the role of knowledge as the most important re-
source for organizations (Gassmann, 2006) led to the obsolescence of the
closed paradigm, promoting the need to replace it by a new paradigm, which
is based on an open, collaborative modality, focused on harnessing the re-
sources and capabilities of external networks, organizations and users as a
way of accelerating and achieving better outcomes from innovation (Nam-
bisan, 2008).

The need to mainstream and harness this huge wealth of resources and ca-
pacities to develop an innovative approach is shared by most of the public
sector: each day more public organizations use external knowledge sources
to improve the services rendered and create more public value, which has
resulted in a deep restructuring and change in organizational forms (Lee,
Hwang & Choi, 2012).

The justice sector needs to bring about changes to adopt an open innovation
paradigm and leave aside the features of a closed, hierarchical and difficult
to access system for the people, no longer focusing on operators, and open-
ing it up to other organizations and users. The principle of power separation,
which is essential in the design and operation of modern judicial systems has
led to isolating some justice organizations from many innovative initiatives
and trends taking place in other organizations within the public sector, as well
as in other government branches. Therefore, while some organizations have
undertaken their transformation from classical and hierarchical 19" century
models to become reactive and forward-thinking examples of governance,
others seem to lag behind (OECD, 2019).

In the specific case of the justice sector, we propose that:

“..Bureaucratic cultures coined by negotiating legal command
and control and closed boundaries of tradition have to be cracked
towards cultivating permeable edges, fostering power-sharing
and free interaction between groups and individuals inside and
outside the public organization...” (Hilgers & Ihl, 2010, 83).
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With a view to promoting a shift towards this new model, current leaders in
the justice sector should set the direction and route of change, promoting
the appropriate policy framework for innovation, establishing indicators and
evaluation tools to measure the effects, creating structures and mechanisms
to accommodate risk-taking, explorative capacity and capabilities needed for
organizations and actors to envision and manage this new vision, as well as to
share the rewards thereof (Mazzucato, 2016).

5. Conclusions

The number of unmet legal needs is high and growing worldwide. Achieving
a justice service that meets these needs calls for putting an end to business
as usual, thinking of disruptive ways to provide the service so as to reach out
to more people. This disruption goes hand-in-hand with open innovation; an
innovation model that brings in all justice ecosystem players. This leads to
going from a justice system transformed on the basis of a single leadership to
a co-created transformation with several players, particularly the active inclu-
sion of civil society.

Following our theoretical framework, a drop in the unmet legal needs calls
for innovation at four levels: at the level of paradigms, governance, processes
and products.

At the paradigm level, justice must forget about the 19* century model that
set a distance between judges and individuals and head towards a people-
centered system. The core of all justice system actions in its broadest sense
will from now onwards be the people and their legal needs. All public policy
decisions must focus on this new cosmovision.

A new governance model is thus required so the justice sector can leave aside
hierarchical leaderships inherent in another era, and open up to participation
in the design, implementation and evaluation of justice-related public policies.
Several mechanisms are applicable to achieve this objective: from participa-
tory platforms to discuss policies, through to public hearings that could be
useful to address the most relevant cases.

Justice processes, particularly formal ones, require a high degree of innova-
tion so as to come closer to the new paradigm. Proceedings must be short-
ened and be less formal, and the use of oral procedures and plain language
will help to such a transformation. It is essential for justice institutions to use
new technologies to increase access to justice: smart contracts, use of legal
tech, artificial intelligence and blockchain are some of the powerful tools to
be disseminated. Open data and the free flow of data will always be present
in innovative systems.

Finally, justice products delivered to people must be enhanced and improved.
It is not only the Judiciaries that provide justice. Demand is so high that the ju-
diciaries on their own would never be able to meet all needs. Ministries of Jus-
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tice, public prosecutors’ offices, public defenders’ offices, legal clinics, public
and private legal service providers can help solve certain disputes. Tools such
as judicial facilitators, centers for access to justice and legal aid hospitals are
excellent options for this purpose.

It is not a simple task to achieve the innovation herein proposed. It calls for
an important cultural change. In each case, an analysis must be carried out on
who is the innovative agent that can put into practice these changes. Since
2016, the Argentine Ministry of Justice and Human Rights of Argentina is in
charge of promoting to provide more and better access to justice. Only if we
place people and their needs at the center and align processes and products
to this idea will we be able to achieve a fairer, more peaceful and inclusive
society by 2030 as committed to by most countries through the UN develop-
ment agenda.
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PROTECTING PRIVACY AND ENSURING
ACCESS TO JUSTICE-RELATED
INFORMATION: A POSSIBLE WAY AHEAD

CARLOS G. GREGORIO™*

1. Introduction

Two and a half centuries ago, Charles Il -King of Spain- was asked about the
justification for his decision to expel the Jesuits from their land and he is said
to have answered the following: “for reasons | keep to my Royal self” (Ferrer
del Rio, 1866). Today no head of government could give such a reply. Citizens
have the right to know the reasons why, hear about the details and broad-
ly voice their opinions about the acts of government and the use of State
power. In the last 50 years this change has taken place through several legal
strategies: the right to access information, decision-making in public hear-
ings, citizens’ participation in the acts of government, active transparency,
among others. State information to which access has been gradually gained,
has turned an environment of opacity into one of openness. These strate-
gies have flourished in the public administration. In the Judiciary, however,
the path towards full openness has certain obstacles. The arguments in this
regard refer to the importance of preserving the Judiciary’s independence or
the separation of powers. Specifically, no argument is so relevant or repeated
for restricting the openness of judicial information as is the great amount of
personal data, intimate and private situations and conflicts that are submitted
to the courts, plus the diversity of situations and number of people participat-
ing in court proceedings.

The judge has traditionally been considered the director of the process and
his/her unavoidable duty is to strike a balance between the rights of all par-
ticipants and, therefore, arrange and regulate the flow of information.® Thus,

(*) Advisor, Open Justice Program.

(1) The court proceedings shall be viewed as a flow and accumulation of the necessary
information to define positions, value facts and justify a decision related to a dispute or
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it cannot be overlooked that the greatest difficulty appearing the most in ju-
dicial openness is related to the protection of personal data. The method pre-
sented in this document carefully analyzes this predicament in Latin America
and the world, to try and understand the difficulties in reconciling citizens’
power to control government acts with the exposure entailed in having the
judiciary open up people’s intimate, private and sensitive data.

2. Personal data protection

From the word go, laws on the protection of people’s private life have sought
to avoid a person or his/her assets from being searched without a court order.
Moreover, there is criminal legislation for protecting correspondence. Such
legislation was enshrined in international human rights instruments such as
the 1948 Universal Declaration of Human Rights. This document very clearly
spells out that “No one shall be subjected to arbitrary interference with his/
her privacy, family, home or correspondence, nor to attacks upon his/her hon-
our and reputation”. (Article 12, Universal Declaration of Human Rights, 1948).

The widespread use of technology in state and private services, gave rise to
the need to improve protection not only of people’s private lives, image and
reputation, but also of “data” themselves. The data subject can lose control
when data are automated.®

Just like similar legislation in Latin America, Argentine law 25,326 on Per-
sonal Data Protection enacted in the year 2000 follows the European model:
there is a single law for all kinds of data,® both in the public and private
sectors. It creates authorities or oversight bodies®, and the government as
well as private individuals are banned from processing personal data without
prior consent from the person concerned. The data subject always has the
right to access his/her data: rectify them, cancel them and object to their use.
Data cannot be used for purposes other than or incompatible with those that
led to their collection. Sensitive data -for instance, on health- are especially
protected,® all the above thought of particularly within the context of com-
puter files.

requirement. Each person partaking in the proceedings shall provide personal informa-
tion, as well as information on his/her private life which could be risky to publicize.

(2) This right has been called “informational self-determination” because the data sub-
ject is given the authority to control his/her personal information.

(3) The alternative model to the European one is that of the U.S.A. where the laws
protect only certain kind of data (for instance, Children’s Online Privacy Protection Act,
Fair Credit Reporting Act, Video Privacy Protection Act).

(4) Oversight bodies must be independent. In the U.S.A. there is no formal agency and
oversight is carried out by the ordinary courts.

(5) Sensitive data also include those that disclose race and ethnic group, political opin-
ions, religious beliefs and information on the individual’s sexual life. The protection of
health-related data is the field that has evolved the most: see, for instance, US.A. Law
on Health Insurance Portability and Accountability Act (HIPAA), given its specificities.
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No right in itself is absolute and often times there are situations in which
public interest justifies a reduction in the protection of personal data, private
life, image and reputation. The clearest example is that of a public figure®,
although there are also other situations in which weighting of personal data
protection and the right to access information of public interest lead to pro-
viding personal data: these cases suppose circunstances of violations of hu-
man rights (CFed. Cas. Penal, Sala Il - Federal Criminal Cassation Court, Panel
II, 2011) or when personal data are necessary to carry out a thorough social
check on how competent officials make their decisions (CSJN - Argentine
Supreme Court of Justice, 2014).

3. Laws on access to public information
and judicial transparency

The first option we could consider to promote judicial openness is legisla-
tion that ensures access to public information from that branch of the State.
Experience shows, however, that it is not that simple: several lines of thought
have been identified worldwide, and also very visible differences with regard
to public access to judicial information.

The Freedom of Information Act (FOIA), a US federal law, and other federal
legislation such as that from Switzerland, Canada, Australia and Germany has
decided to exclude judicial information from the scope and procedures of ac-
cess to public information. In other countries, laws include only the Executive
Branch (for instance, Chile, the Netherlands, New Zealand), or in their title
warn that it applies to the State’s administrative information (for instance,
Portugal, Italy, Belgium, France).

Another set of laws only includes administrative information from the Judi-
ciaries, but excludes jurisdictional information: such is the case of Spain, Israel
and Ireland. Normally the difference between administrative and jurisdictional
is not clear. Anyhow, Spain’s Law on Transparency, Access to Information and
Good Governance (section 2, paragraph f - Law 19/2013, of the year 2013)
affirms that administrative information is connected with activities subject to
administrative procedures.”

(6) For reasons strictly due to the type of activity they have decided to carry out, public
figures must put up with a greater level of interference with their intimacy than private
individuals, since the former’s activities are subject to great public scrutiny. Juan Anto-
nio Xiol says: “in Spain, the Anglo-Saxon doctrine has an incidence when it is a public
person, since the protection of his/her reputation diminishes, protection of his/her in-
timacy is diluted and the protection of his/her image is excluded” (Supreme Court of
Spain, ruling 1799/2011). Exposure of the private life of public persons is not boundless
(TEDH, 2010, §§ 51, 52, 57).

(7) Jurisdictional information -the case file, decisions, documents, videos of hearings,
etc.- is full of personal data and depicts aspects of the private lives of the parties, wit-
nesses, victims and others in the proceedings. Administrative information includes per-
sonal data of judges and officials who are considered public persons.

Open Justice: An Innovation-Driven Agenda for Inclusive Societies \ 95



Carlos G. Gregorio

In all these cases, access to jurisdictional information is governed by rules
enacted by the Judiciaries or by procedural rules, with some of the following
characteristics:

1) a request is made, or a form is used to describe the requested documents;

2) a legitimate or public interest must be established, a justifiable benefit or
sufficient cause which is weighted with the interests of other persons and
other essential public interests;

3) requested documents can be denied for intimacy reasons, unless the doc-
ument is redacted (blacked out) or a public version is produced;

4) A fee may be applied to photocopies or to processing tasks; visual inspec-
tion is usually free-of-charge;

5) A certified or simple copy may be requested;

6) Conditions or responsibilities stemming from the use thereof can be es-
tablished; and

7) The term for sending a reply may be “reasonable” or discretional.

Any of these requirements will evidently be viewed as a barrier.

Another option is related to specific laws on access to jurisdictional informa-
tion, for instance, in Finland and the states of New South Wales and Victoria
in Australia. These laws aim at structuring and completing procedural codes
so that they provide clear rules on access. A common trait is to give a trial
judge the authority to either disclose information or not, according to the
characteristics of each case.

The explicit inclusion of the Judiciary as duty-bearer in the laws on access
to information came up in Mexico, in 2002. The Federal Law on Transpar-
ency and Access to Governmental Information (hereinafter LFTAIG), enacted
in 2002, establishes access to jurisdictional information (section 3, paragraph
Xiv, ¢ and ), and makes it mandatory to publish all final judgments® (section
8), also stating that court case files should be accessible once the case has
finalized/been dismissed (section 14, para. iv).

In order to better measure the impact of this law, it is worth pointing out that
Mexico came from almost a century in which only one political party had been
in office which, in the minds of those proposing this legislation, was seen as
related to the power of opacity. At the same time, the Judiciaries in Mexico
-particularly at state level- had been questioned with regard to their indepen-
dence, and LFTAIG was considered a tool to kill corruption. Furthermore -and
to generate more openness- an asymmetry in appeals was established, since
the duty-bearers cannot challenge access decisions by filing appeals with the
Judiciary (section 59). Thus, this law -later supplemented by the General Law

(8) The amendments made by LGTAIP have an effect on “judgments/sentences of pub-
lic interest” (Section 73).
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on Transparency and Access to Governmental Information (LGTAIG, 2015)-
has had a strong international impact, particularly in Latin America. It could
be said that it had a strong influence on the laws in India (2005), Brazil (2011),
Colombia (2014), Argentina (2017) and other Latin American countries (El
Salvador, Guatemala, Honduras, Nicaragua). Chile and Peru went for the pre-
vailing trend.

In Brazil and Colombia, the laws on access to information applied the Mexican
innovation with a few changes: the Judiciary is included as duty-bearer, but
the regulations in both countries partly regulate procedural aspects. Further-
more, none of the two laws creates a central oversight body for reviewing
decisions on access. Thus, in Brazil, the Conselho Nacional da Justica (Na-
tional Justice Council) regulated -in resolution 215/2015- the law on access
to justice-related information, with rules that are more in line with the needs.
Colombia regulated the law only for the Executive Branch. In judgment C-274-
13, with regard to prior control on the constitutionality of a Bill, the Colom-
bian Constitutional Court was clear as to the fact that access procedures shall
be managed administratively or judicially, depending on whether information
is administrative or judicial -in practice access is regulated by the General
Procedural Code. The judiciaries and public opinion reacted similarly in Ar-
gentina, El Salvador and India. In Argentina, the Supreme Court of Justice
reached the following interpretation in its decision 42/2017 “the provisions
of law 27,275 shall not be applicable” to jurisdictional information, which shall
be accessed using procedural rules. In El Salvador, in its judicial decrees 438-
2011 and 7-2006, the Constitutional Court systemically construed the Law on
Access to Public Information (section 110, paras. e & f, LAIP, 2011) and referred
access matters to the procedural codes. In India, the High Court of Delhi an-
nulled a decision of the Central Information Commission (CIC) and stated that
procedural rules were applicable to jurisdictional information, and RTIA rules,
to administrative information (High Court of Delhi, 2017).

4. General Openness Principle

Whichever the form of access, it is necessary to have a criterion to decide on
the openness of jurisdictional information vis-a-vis personal data. With regard
to court rulings, article 14.1 of the International Covenant on Civil and Political
Rights (1966) states as follows:

*...any judgement rendered in a criminal case or in a suit at law
shall be made public except where the interest of juvenile per-
sons otherwise requires or the proceedings concern matrimonial
disputes or the guardianship of children”.

The ideal situation is for trials to be public. We can summarize it in the words
of Juan Bautista Alberdi (Elementos del derecho publico provincial, 1853 - El-
ements of provincial public law) when he said “Publicity is the utmost guar-
antee”.
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For information of public interest the “principle of full publicity” is mentioned
over and over again (section 1, Law 27,275, Argentina; section 2, Law 1712, year
2014 (March 2006), Colombia; section 3, Law 12,527, Brazil), establishing the
presumption that “all information is accessible, subject to a limited system of
exceptions”, that must be “established in the law to ensure that they are not
left to the discretion of the public authorities” and “exceptions are necessary
in a democratic society, when intended to satisfy a public interest”.®®

n o«

In other words, when information is of “public interest”, “maximum publicity”
is achieved by reducing prevalence of other rights -including personal data
protection-, or by using the “least amount possible” of legal restrictions.

5. Open data

Policies on the proactive disclosure of open data by State institutions are thus
pertinent given the difficulties in accessing jurisdictional information, which
is broadly used among academic researchers, members of civil organizations
and data journalists.

Let us consider, for instance, data on sexual crimes published on the Colom-
bian open data website. This is not precisely judicial information but it shows
the potential of having detailed information on sexual assaults. These are pri-
mary data (that is to say, disaggregated on a case by case basis, and not sta-
tistical data), in which only the names of the victim and perpetrator have been
omitted; names are not a necessary piece of information to learn about the
status of sexual crimes, only analytical results are needed. Thus, for instance,
we can learn about the high number of sexually assaulted among older per-
sons or the prevalence of this crime in rural or urban areas, etc.

Availability of these data replaces the need to submit formal requests for ac-
cessing public information. The question is how to define the contents to be
publicized. Considering the above example and other similar ones, relatively
clear criteria can be outlined:

1) generate “datasets” including all structured variables from the judicial
management database (in the understanding that the information suffices
to make decisions) -leaving aside personal identification data-;® and

2) Ensure the quality of primary data. If the case entailed the analysis of a
specific typology of citizen or corporate interest (“homicide” or “damag-
es”), it would probably be necessary to share or produce more informa-
tion, or authorize other forms of access and collaboration.

(9) Excerpts from the case “Claude Reyes et al.” (Inter-American Court of Human
Rights, 2006, paras. 92, 89 & 91).

(10) Structured information should provide enough data on the cases and their move-
ments, the text fields usually include names, domiciles and other identification data. The
quality of the dates, as well as the categories used, are essential and must be empha-
sized to achieve this purpose.
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The experience in the Argentine Republic with the publication of justice-
related open data is at an advanced stage of development. Since 2016, the
website ‘datos.jus.gob.ar’ has posted a remarkable number of publications.
For instance, access to basic data on corporations, requests for authorization
to carry weapons, curricula vitae of judges to fill vacancies in the Judiciary
and Public Ministry, list of Federal Penitentiary Service inmates, among oth-
ers. All these datasets expose personal data that, to some extent, refer to
public figures or whose publicity results from weighting public interest. The
consequences of such weighting are very strong because open data are not
subject to any legal restriction. Nonetheless, some countries have rejected the
idea of showing on the Internet the name of convicted criminals because their
Constitution bans life sentences,™ in the belief that conviction publicity is a
part of the punishment.

The policy of publishing open data forces the institutions to improve the qual-
ity of their data, make the most of them and, obviously, then share them so
that they are processed based on other views and with the creativity provided
by different points of view. Anyhow, the fact that data can be re-used with-
out any restrictions (or re-identified) generates fear and prudence in excess.
The result is that, worldwide, when “justice” is selected in the sites labeled as
“open data”, one usually finds statistics, administrative structural data and
practically no primary jurisdictional data.® Thus, for instance, it is very dif-
ficult to find open data concerning the prosecutor’s activity.™

6. Personal data protection in the Judiciary

Each at its pace and with its own style, Judiciaries worldwide have believed
in the need to provide transparency and openness to their management.
Very few have outlined global policies, but almost all of them have provided
solutions.

The following are some of the solutions: posting of judgments on the Internet,
electronic access to procedural information (PACER), providing assistance on
how to access jurisdictional information, publishing administrative information

(11 For instance, section 40 of Costa Rica’s Political Constitution says: “No one shall be
subjected to cruel or degrading treatment or convicted to life sentence”.

(12) The Argentine Supreme Court of Justice (CSJIN), in re “Matias Kook Weskott”
(2005) said that “no doubt the publication of the sentence in full could affect the pe-
titioner, but such ruling is brought about by the behaviour giving rise to the criminal
punishment”; or for instance, sections 56 - 58 of the Nuevo Leon Criminal Code state
“the judge may, at the request of the offended party who shall bear the cost thereof,
order publication of the sentence”.

(13) The Buenos Aires City High Court of Justice, in its decision 34/2016, referred to the
publication of judgments/sentences, later published with reference data.

(14) See non-open data in Brazil for Federal Public Ministry and Ministério Publico do
Rio de Janeiro, and open data for Ministério Publico de Rio Grande do Sul. See open
data for ten provincial (sub-national) Public Ministries in the Argentine datos.jus.gob.ar
judicial data portal.
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and data on judges, setting up judiciary spokespersons and TV channels,
transmitting hearings live or retransmitting them (preferably appeals), pub-
lishing statistics and indicators, and promoting participation mechanisms
such as amicus curiae, or restorative justice.

As can be seen so far, intimacy, image, honour and, to some extent per-
sonal data or the risk of discrimination are a predicament when it comes to
broadly disseminating court information. Other restrictions appear in the
laws to limit publicity that could somehow prevail in justice-related informa-
tion, such as judicial independence, process efficiency or personal safety of
judges, but these caveats apply for a short period, whilst private life protec-
tion tends to be forever. It is also true that there may be court proceedings
that can jeopardize national security or international relations, but clearly
these are not sufficient grounds to consider them secret or confidential in-
definitely.

The starting point for the debate on what to do with personal data included
in judgments and court documents (such as court records) could be to take a
look at international trends. Although there is no updated international mea-
surement on how judicial information is publicized with personal data, it can
be noted that a great majority of the judiciaries publish the full text of their
judgments on the Internet, that is to say, including the personal data of all
parties. With regard to access to court case files (certainly with more physical
and formal barriers), access on the Internet is provided with certain limita-
tions in the case of family, girls, boys and adolescents; and juvenile criminal
cases which are overall restricted.™® These are trends that vary according to
the country and have special characteristics. The new possibility of consult-
ing court proceedings on the Internet has facilitated access even more, since
everything is visible there unless a formal statement of reservation is made by
the trial judge.@™

Within this structure, a significant group of countries tends to suppress only
personal data linked to sensitive information, or upon the request of the inter-
ested party (Ohm, 2015). This suppression also happens when there are laws
in place to protect victims and witnesses, or HIV carriers. In Argentina and
Brazil, searches on the Internet are also restricted by the name of workers in
labour cases.™®

(15) See https://www.cij.gov.ar/cijtv; http://www.tvjustica.jus.br; http:/www.poderjudi-
cialtv.cl.

(16) For instance, cfr. sections 236 and 321, paras. f and g) of the Argentine Civil Code.

(17) For instance, section 4.3 of the Model Policy for Access to Court Records in Can-
ada -" Public knowledge of the existence of a case file is a minimal requirement for
openness”- or Resolution 215/2015, section 9, Conselho Nacional da Justica de Brasil
(Brazilian Justice Council).

(18) See section 3, Law 26,856 and Resolution 121-2010, Conselho Nacional da Justica
(section 4,8 1).
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Only a few countries suppress all personal data in the published judgments.
For instance, in Spain, the Centro de Documentacidon Judicial (Cendoj - Court
Documentation Centre) —although it must be noted that the Constitutional
Court publishes its judgments with all names—, and in Mexico, where they
have even eliminated the name of the prosecutor or of the authors in doctrine
quotes (Soto Morales, 2017). On the other end of the spectrum is Brazil, where
it is strange to find a judgment or procedural document in which personal or
even sensitive data have been decoupled; in Brazil, proceedings are public,
unless secrecy or confidentiality has been declared by the court.®

When publishing court rulings in a non-open format (the most widespread
practice), the assumption is that the names are published to facilitate a full
understanding of the judgment, and there is no consent needed from the
parties since they are published in exercise of a public function (cfr. section 5,
Law 25,326). This should be considered in the sense that personal data can-
not be re-used in another context other than that of case law dissemination
(see, for instance, the legal note in the New Zealand case law website).

The same happens with a case file with several pieces that is looked at or
delivered. Thinking of the possibility to redact a big case file in which there
are many documents such as birth certificates, photographs or medical/psy-
chiatric reports is an illusion, not only because of the risks -who would be
responsible should any sensitive or intimate data of a person inadvertently
remain? - but also because of costs and the delay in publishing such case file.

Without most judiciaries having formally declared it so, the prevailing trend
is that judgments and all documents related to the proceedings are visible
in full on the Internet site, save for very few exceptions. A potential explana-
tion is that this is the result of the maximum publicity principle, which entails
a minimum application of personal data protection; a minimum level, in be-
tween sensitive data protection or the suppression of names within a clear
legal mandate.

7. Re-utilization and re-identification

There have recently been cases of companies re-using judicial information, for
instance, in Brazil, there are firms warning lawyers about notifications pub-
lished in the Didrio Judicial®® ; in Mexico, several companies download pro-
cedural information from judicial gazettes or lists of decisions published by

(19) Brazil recently pased its data protection law. See: Law 13,709, August 14, 2018.

(20) Diario Judicial was created by Law 11,419 and is the only means of notification.
Anyhow, Brazil’s legal structure leads the country to having many courts, each with
their own judicial journal (by state, subject-matter, etc.). It is also common practice
for lawyers to litigate in several states at the same time, so it is materially impossible
to review on a daily basis all judicial gazettes. They thus hire one of the companies
that download the information using robots who warn them when notice is served in
their cases.
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the state or federal courts (one of these firms is the Burd de Investigaciones
Legales® | and another similar company is Buho Legal®?).

Most of the judiciaries are against the re-use which clearly appears in the pro-
liferation of CAPTCHASs in all steps to access judgments and consult proce-
dural information, since they avoid the massive download needed by re-users.

On the other hand, in the last few years, several researchers (Sweeney, 1997,
Narayanan & Shmatikov, 2008) have questioned the reliability of dissociation
techniques. The most commonly mentioned example of an attempt to re-
identify people in anonymized databases is that of Netflix®®, although re-
searchers at the University of Texas (Austin) were only able to identify five
Netflix users from a huge database. Another relevant example is the re-iden-
tification of the name of the governor of Massachusetts in the U.S.A,, in a da-
tabase with anonymized clinical records based on age, sex and postal code.
The method used by researchers was to cross-check the database of clinical
records with external sources, in this case the voters’ list (Ohm, 2010). After
this happened, the reliability and effectiveness of anonymization to publish
databases containing personal information has been questioned.

8. Evolution of the judicial openness notion

One of the solutions provided by the judiciaries to maintain openness has
been to authorize specific access channels for each kind of judicial informa-
tion, using search criteria and information contents with or without personal
data, pursuant to a balance of rights. In some cases, it is done according to
what is mandated by the law, such as those who owe payment of alimony, for
instance, in the Argentine province of Salta; or the registries of sexual crimi-
nals, also in Argentina (with different levels of access according to the prov-
ince), enforced as per the provisions of law 26,879 (law 7222 in the Mendoza
Province; law 6980 in Cdérdoba; and law 2520 in Neuquén). In other cases
there is a judicial policy, such as in inheritance and personal bankruptcy tri-
als, for which the forms of access vary according to the province -see, for in-
stance, public on-line access in Mendoza and Rio Negro-; restricted in Buenos
Aires Province and deferred in Formosa Province. Access to criminal hearing
schedules also has specificities since they are visible across a time window,
from the time of their convening until they are held, and include the publica-
tion of the prima facie accused (see on-line access in Mendoza and La Rioja;
while in Chubut access can be gained once the hearing has been held, with
no mention made to the name of the prima facie accused; in Peru there is a

(21) www.bil.com.mx.
(22) www.buholegal.com.

(23) In 2006, Netflix published its databases -with the names of its customers anony-
mized- within the context of a competition to obtain ideas on how to choose films; the
case was taken to court-"Doe vs. Netflix"- because in the U.S.A. the privacy of people
renting videos is especially protected by the Video Privacy Protection Act.
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search engine by name, and in Costa Rica data is available for the prima facie
accused in hearings already held).

There are also systems for following up on sentence enforcement, under sev-
eral modalities: Mendoza, for instance, anonymously, and in Paraiba, Brazil,
with a search engine by name, and with access to a great amount of data,
such as the name of the parents, crimes the accused is/are charged with,
name of the victims, criminal regime, among others. The daily lists of de-
cisions or court orders are common in Argentina and Mexico, using either
search engines by name of the parties or anonymized, public or for registered
users and, in some cases, the name of the victims is included (such as lists of
decisions of the Judiciary in Tabasco).

Such diversity depends on the interpretation given to the principle of maxi-
mum disclosure, which forces to generate specific modalities for each kind
of judicial information, since in each case different weightings are carried out
between private life, personal data, presumption of innocence or right to de-
fense, which entail either the dissociation of personal data or their mandatory
exposure -sometimes permanently, others on a temporary basis-.

A few examples can be given of recent initiatives providing full access, hav-
ing solved the issue concerning personal data. The first one is access to voter
lists. In Mexico and Argentina, it has been noted that the precedents are now
applied with great precaution.®® For instance, the Argentine Electoral Court
respects access to voter lists but delivers only the necessary elements and
data for duly declared research, besides having individuals sign the following
commitment:

“Pursuant to the request filed by ....... for using the data on ...
as an input for statistical analysis, a closed, sealed envelope is
handed over to Mr./Mrs. ..... with a DVD containing a digital copy
of the database of active voters recorded in National Electoral
Registry ... The requesting party undertakes the commitment
to adopt all necessary measures to ensure the safety and confi-
dentiality of personal data, avoiding their unauthorized use and
treatment, or their utilization for purposes other than those stat-
ed in the request, with a specific ban on the possibility to create
ad hoc files, records or databanks.”

This is something unimaginable if the letter of the law on access to public
information is duly followed.

Another example is the Inter-jurisdictional Agreement on Open Judicial Data
-signed in Argentina in October 2016 between the Ministry of Justice and Hu-
man Rights and more than 50 national and provincial judicial institutions- that
spells out, as a first task, that of generating primary databases and producing

(24) Fallo N2 3410/2005, In re Susana Sanchez Morteo, Camara Nacional Electoral,
04/14/2075.
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statistical indicators (taking as starting point the National Judicial Data Grid
of India). During the design stage, the inclusion of incomplete personal infor-
mation of the prima facie accused was analyzed (“quasi identifiers”) because
it would facilitate the link of prosecutor’s investigations with criminal cases.
The judiciaries, however, considered that the risks of re-identification were
higher than any potential advantage.®®

A central topic is that the laws on access to information or the active publicity
policies do not clearly define what can be done with personal data once they
have been published: can they be re-used as open data? Are they still legally
protected? Does their protection remain in place and are there criminal regu-
lations to avoid re-use without due consent? Once the data have left the in-
stitutions originating them, they can no longer be protected in the same way.
This vagueness has given rise to different policies with regard to what rules
apply once information with personal data has been delivered or published.

9. Conclusions

No modality or policy in itself can ensure judicial openness: neither active
transparency or data accessible on the Internet, or procedures for accessing
information, access to electronic process databases (including list of court
orders, edicts, hearing schedules, notices), open datasets, access to a physical
file or assistance during a hearing. It is clear that a greater level of access, such
as that in which personal information is present in full detail, is fundamental
for some research work of public interest.?®

On the other hand, diversification of access and publication modalities con-
cerning judicial information show that general rules do not suffice, and that
an active judicial openness policy is needed, bearing in mind all kinds of us-
ers, citizens, litigating parties, lawyers, academic researchers and civil society,
data and research journalists, and other stakeholders that may be interested
in judicial information because of their economic or social activities.

The private sector also has a great incidence so rules for businesses must be
clear. Therefore, companies trading personal profiles are very much aware of
the fact that their business depends on them having complete databases. One

(25) Consequently, the prima facie accused who are over 65 years of age have been
recorded as 65+, the criminal proceedings databases will contain primary data and,
therefore, re-identification risks should be avoided; and, moreover, it is known that the
older persons are more exposed in this kind of record.

(26) For instance, a dispute over the custody of an adolescent may no be of public inter-
est, but most of the custody cases are of public interest since they unveil the quality of
the legal proceedings. It is of “public interest” to know whether the judges -in general-
give custody of a child to the right spouse or relative, or decide on an educational mea-
sure, or on the treatment of an adolescent transgressor, to better ensure his/her right
to social re-insertion, as well as public safety. Furthermore, the judiciaries shall provide
judges with the necessary tools - experts, advisors, Gesell Domes, etc.-, community-
based training and execution Programmes; this context shall be assessed to ensure its ef-
ficiency and ongoing improvement, which is not possible without independent research.
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of the elements that appears repeatedly in access modalities and in on-line
consultation of judicial data is the need to facilitate search of a specific case
and avoid the downloading of big chunks of databases. Likewise, access to
court files outside the formalities of the laws on access, makes it necessary to
file a request with the trial judge and not with the Judiciary’s information of-
ficial. This modality avoids collecting related-datasets of judicial information.
Apart from the proliferation of CAPTCHAS and the design of search engines
(allowing only certain kinds of searches). When a lawyer consults a case law
database, whether on a judicial website or on a private publisher’s site, he/
she in fact has access to a small percentage of rulings.?” Judicial information
that could be collected under these modalities would bring about many false
negatives, and thus (relevant) case law as published nowadays is not attrac-
tive for generating personal profiles.

The notion of openness is dynamic, participatory and results from dialogue
among authorities, technicians and users; it includes the weighted application
of legal principles which translate into explicit but adjustable and amendable
“policies”, in line with new situations and technologies.

Dissociation procedures -the only ones the access laws trust to ensure per-
sonal data protection- must be assessed by quantifying re-identification risks,
which depend mostly on the availability of other databases. For instance, in
Argentina there are several “on-line DNI (ID document)” systems operating
freely,®® so anonymization standards must be higher.

Finally, judicial openness is also closely related to personal data protection be-
cause it aims at having citizens understand and discuss how the Judiciary makes
its decisions, but it is clearly not targeted to facilitating the investigation of peo-
ple’s private lives. Those who go to court cannot be asked to publicize their
disputes, difficulties, vulnerabilities, health data, etc., less still that they be con-
ditioned thereby, as if it were an additional cost for obtaining a court decision.
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OPEN JUDICIAL DATA IN ARGENTINA:
THE OPEN JUSTICE PROGRAM

SANDRA ELENA*
ALEJANDRA GONZALEZ RODRIGUEZ**

1. Introduction

The Access to Information Law, enacted by the Argentine Congress in Sep-
tember 2016, signaled a deep change in paradigm with regard to the obliga-
tions of all three of Argentina’s State branches to promote transparency, ac-
countability and the participation of society in public management.

In the specific case of justice, the passing of this law settled a pending debt
with society that was decades old, endorsing the full and effective enjoy-
ment of the right to access justice-related public information. Although the
Supreme Court of Justice and the lower courts were already obliged to par-
tially publish certain information on their work (Law 26,856, of the year 2013),
the new law directly included the Judiciary® among the public institutions
that must provide public information, moreover specifying that information

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argentina.
(**) Advisor, Open Justice Program.

(1) The path towards access to justice-related public information in Argentina starts
with case law. An example dates back to 1994, when the Argentine Supreme Court of
Justice ruled in favor of a journalist who was denied access to a closed case file on ho-
micide with the excuse that he was not a party to the case (CSJN, “Monzodn, Florencio s/
recurso de queja”, 22 December 1994, M. 836. XXV. Retrieved from: https:/arvlex.com/
vid/-40396584). Along the same lines, in 1997, the Court ruled against a person that
filed a claim asking that the Court ban the videotaping and broadcasting of the pro-
ceedings in which he was the defendant (CSJN, “Gaggero, Juan José s/recurso de que-
ja", 27 February 1997, G. 978. XXXI. Retrieved from: https://arvlex.com/vid/-39685995).

(2) Including the National General Prosecutor’s Office, the National Public Defender’s
Office and the Judges’ Council (Section 7).
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had to be published in bulk, updated and provided in open digital formats®
(Law 27,275).

Until the beginning of 2016, obtaining information on the Argentine justice
system was a particularly challenging task. Years ago, research carried out by
the Center for the Implementation of Public Policies on Equality and Growth
(CIPPEC, in its Spanish acronym) asserted that, as a result of certain histori-
cal characteristics of our country, there was “an abyss” between justice and
citizens. As pointed out by CIPPEC:

.. legal language is very technical and complicated; there is no
shared, widespread belief that judges are public servants; nei-
ther is there a system forcing them to be accountable to soci-
ety, and selection processes and disciplinary matters concern-
ing judges are not too transparent.... (in Elena & Pichdn Riviére,
2013, p. 2).

Many actors complaint about the opacity of the judiciary; different civil so-
ciety organizations, bar associations and universities were calling for greater
transparency, dialogue channels and mechanisms, demanding to learn more
about the functioning and composition of justice. The new government that
took office y 2015 heard these demands, and translated them into the political
will of starting an opening process to narrow the “abyss”.

Besides the above-mentioned Access to Information Law, there is momentum
to implement Open State policies in the three branches of government. The
Executive Branch moved this agenda forward through initiatives such as the
Data Openness Plan, which stated that it was mandatory for all agencies, to
establish special data openness and publication strategies (Presidential De-
cree 117/2016).

The Ministry of Justice and Human Rights (MJDH) started a systemic pro-
cess of data and information openness, in which it included all judiciaries
and public ministries across the country, as well as other national and fed-
eral judicial agencies. With this aim, it set up the Open Justice Program,
commissioned with the task of positioning the country as a pioneer in ju-
dicial openness, by applying a paradigm of Open Justice, thus increasing
transparency, access to information, accountability, citizen participation
and collaboration, and the use of technologies and innovation in the sector
(Resolution 87/2016 MJDH)

The outcomes of the first three years of the Open Justice Program will be
analyzed in this chapter, taking into consideration the publication of justice-
related open data in the portal datos.jus.gob.ar, the work carried out with judi-
cial institutions across the country after the signing of the Inter-jurisdictional
Agreement on Open Judicial Data, including open citizen participation based

(3) See Article 32.
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on the data published, and the role the Program plays in measuring the Sus-
tainable Development Goals (in particular SDG 16) of the United Nations 2030
Agenda.

2. Publication of justice-related open data

In 2016, Argentina climbed 37 places on the Global Open Data Index, from
the 54th position up to the 17th, according to the report published in May
2017. The Index is published by the Open Knowledge Foundation, a non-profit
international organization that for over a decade has been working on initia-
tives promoting innovation in data and Open Government.

The work performed by the Ministry had a lot to do with this achievement:
judicial data taken into consideration by the Index, i.e. the publication on
datos.jus.gob.ar of data on all legally registered entities (stock and non-
stock companies, civil associations, foundations, etc.) before the MJDH’s
Inspeccion General de Justicia (Office of Corporate Oversight), gave the
country the possibility for improving its position on the ranking, while be-
coming a milestone for access to data that before were considered practi-
cally inaccessible.

Datos.jus.gob.ar was launched on November 1st 2016, developed by the Open
Justice Program, with the support of the Under-secretariat of Public Innova-
tion and Open Government from the Argentine then Ministry of Moderniza-
tion.® During its launch, the Minister of Justice and Human Rights, German
Garavano stated that

“... These are historical times guiding us to continue working in
the right direction. Between the justice sector and society there
is little information available and the analysis of such informa-
tion is not thorough. We believe that data publication is impor-
tant because it leads to generating public policies based on spe-
cific information...” (in Justice 2020, 2016).

The portal offers previously unavailable databases that have had a strong im-
pact on public opinion and research.® The portal contains information related

(4) The Global Open Data Index can be found at: https:/index.okfn.org/

(5) The Open Judicial Data Portal of the Ministry of Justice was developed on CKAN,
an open-source platform designed specifically for data publication, which allows data
grouping by organizations, dataset and resources. Likewise, each can have its own
metadata, published on the collaborative platform GitHub. At the same time, the site al-
lows data publication in different formats. The Portal has an API (Application Program-
meming Interface) which facilitates automated data entry and integration with other
open-data portals.

(6) Data from the portal is regularly used in hackathons and news articles. An example
was the hackathon on members of the Judiciary, organized by an association called
ACIJ to improve the Justiciapedia (Justipedia) platform. This also gave rise to articles in
media, such as in Chequeado and La Nacion Data.

Open Justice: An Innovation-Driven Agenda for Inclusive Societies ‘ n3


https://index.okfn.org/
http://chequeado.com/justiciapedia/
http://chequeado.com/hilando-fino/segun-datos-oficiales-en-2017-hubo-un-femicidio-cada-40-horas-en-la-argentina/
https://www.lanacion.com.ar/data

Sandra Elena - Alejandra Gonzélez Rodriguez

to: list of corporations of the Office of Corporate Oversight, data of the Unit
of Registration, Systematization and Follow-up of Femicides and Aggravated
Homicide due to Gender, data on patents and transfers of the Registro de la
Propiedad del Automotor (Automotive Registration Office), queries received
by the Centers for Access to Justice, list of national laws from the Argentine
Legal Information System’s database, list of national and provincial judges
and, a database with curricula vitae submitted for the open competitions to
appoint judges, among others.

As from its launch, around 170 thousand users have used the portal, and there
have been around 300 thousand visits to the different webpages.

Picture 1. Home Page of the Argentine Open Judicial Data Portal

DATOS ORGANIZACIONES ACERCA

Portal de

Datos Abiertos de la O 5 6

Justicia Argentina DATASETS
Recursos libres y reutilizables acerca del sistema de justicia de la

Reptblica Argentina j !

Buscar Dataset Q ORGANIZACIONES

® 6 ¢ ©

Justicia Penal Justicia Civil Género Oralidad
Informacion sobre procesos Informacion acerca de Seccion de datos de Justicia Datos sobre oralidad en
penales desagregada por procesos civiles en sentido con perspectiva de género procesos de conocimiento
provincia amplio civiles y comerciales

Most of the data published on the Portal are “primary data”, that is to say,
disaggregated, granular data. All resources are, moreover, published under an
Open Database License (ODbL), so that they can be freely used and distrib-
uted. @ This kind of license allows the material to be shared without restric-
tions but under certain conditions: it is necessary to quote the original source
and, if used in other works or articles, the databases shall hold the same kind
of license (Open Data Commons, 2018).

As at April 2019, the Argentine Open Judicial Data Portal has published 54
datasets, from 24 MJDH institutions. So as to have such data, several of-
fices of the MJDH worked in a coordinated manner, providing training and

(7) For data to be considered “open”, they must meet a series of requirements, name-
ly: they must have an open license, be published in machine-readable open format, be
downloadable at once, be updated and publicly available, as well as free-of-charge.

14 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Open Judicial Data in Argentina: The Open Justice Program

technical assistance to systematize data provision and to make it sustainable
across time.

The Portal is now a tool for citizens to monitor the justice system based on
data; this fosters openness and accountability. These data can be used as raw
material for different sectors: researchers, activists and educators can use
them as an official source of primary data to do research and prepare data
visual displays; the legal community, to explore and analyze specific aspects
of their practice; journalists, as sources of true information for their reports;
businesspersons and user communities, to prepare civil technology applica-
tions and projects. Furthermore, data provided allow decision-makers of all
three branches of government to have quality data for designing evidence-
based public policies.

Publication of data in the Portal was included among the commitments of
the two successive National Action Plans submitted by Argentina within the
Open Government Partnership (OGP). This international organization brings
together countries that work on the development and implementation of
long-term Open Government policies, seeking consensus between govern-
ments and civil society, which translate into commitments for action. With a
view to submitting these commitments, the MJDH, through the Open Justice
Program, held meetings with different civil society organizations which par-
ticipated in the development and follow-up of the commitments. At present,
in the year 2019, Argentina holds the vice-presidency of OGP and is prepar-
ing its fourth National Action Plan, from where it will continue to promote an
enhanced the open justice agenda.®

2.1. Justice and gender data

In April 2018, datos.jus.gob.ar published a new section on gender-related
data,® in which indicators desaggregated by gender facilitate research and
analysis based on empirical evidence. Data on the following is included in this
section:

¢ Violence

» Femicides and murders aggravated by the relationship between the victim
and the offender. These data are taken from the National Registry on Femi-
cides compiled by the MJDH’s Secretariat of Human Rights and Cultural
Pluralism, though its Unit of Registration, Systematization and Follow-up of
Femicides and Aggravated Homicide due to Gender.

* Information on calls to line 137 for victims of family violence. It includes
the phone calls answered by professionals from the Program on Victims

(8) See https://www.opengovpartnership.org/
(9) See http://datos.jus.gob.ar/pages/datos-de-justicia-con-perspectiva-de-genero
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of Violence, regarding cases of family and sexual violence. It provides data
on the calls, perpetrators, types of reported violence, etc. These data are
provided by the Under-secretariat on Access to Justice.

e Sjtuation of women in different environments

* Women in confinement in federal prisons. It includes information provided
by the Under-secretariat of Criminal Policy.

* Women in the economic environment. This information is based on data
from the Office of Corporate Oversight and shows the presence of women
as CEOs in corporations, limited responsibility companies, civic associa-
tions, non-profits and companies incorporated abroad.

* Women in justice. This information shows the proportion of women ap-
pointed as judges at the national and federal justice.

3. A federal perspective on open judicial data

In order to deepen data opening in the Justice System, the Open Justice
Program formally established cooperation and exchanges with different
players in this sector, at the federal and provincial levels./® [n fulfillment
of this premise, in October 2016, the Inter-jurisdictional Open Judicial Data
Agreement (IOJDA) was signed, with representatives from across the Ar-
gentine justice sector, at a ceremony attended by the president of the Ar-
gentine Republic, the Chief Justice of the Supreme Court of Justice and
the Argentine Minister of Justice and Human Rights. The document, signed
between the Argentine Executive Branch and 52 institutions across the
country, established a joint plan to streamline the Argentine justice’s in-
formation systems, guided by the Open Government and Open Data stan-
dards.M™

The Agreement has, in practice, become an important joint working tool for
the Ministry of Justice and justice institutions in the country, which in several
cases have adjusted their information systems so as to meet the proposed
data openness parameters.

(10) According to the provisions of the 1853 Argentine Constitution, Argentina is a fed-
eral country, so each province has its own structure within the Judiciary and the pro-
cedural codes are provincial (although substantive codes are national). Likewise, there
is provincial legislation having an effect on procedures. Information systems used in
each court’s jurisdiction are designed differently, and their classification categories and
tables are practically incompatible.

(11 The Agreement was signed by the Argentine Ministry of Justice and Human Rights,
public ministries and judiciaries from across Argentina, the Argentine Judges’ Council
and the National Public Prosecutor’s Office of Argentina, besides the Federal Court
Board and the Council of Attorney-Generals, Prosecutors, Defenders and General Advi-
sors of the Argentine Repubilic.
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Picture 2. Signing of the Inter-jurisdictional Open Judicial Data Agreement

This joint work of institutions from the justice sector brought about great
challenges because each institution faces its own reality, and has different
resources and technological developments. In order to move forward, the first
step was to establish common procedures and publication criteria compiled
in technical data protocols (establishing what data will be published) and
process protocols (establishing methodology for publication). Thus, coding
tables and historical data lists were produced, among other things. The pro-
tocols, in turn, were used to standardize tables by crime, court case, type of
offender and procedural steps.

According to the IOJDA, the following principles should be observed: ano-
nymity, quality, process speediness, gradualness and cooperation (MJDH,
2018):

1) Anonymity: all data shared must be anonymous, ensuring protection of
personal data that remain under the exclusive custody of signatory institu-
tions. Each institution must only share the data considered public.

2) Quality: so as to optimize information, primary data are used and not sta-
tistical data.

3) Process speediness: the protocols state that process automation mecha-
nisms must be developed so that data, statistics and indicators are acces-
sible to citizens quickly, with minimum delays.

4) Gradualness: the second version of the protocols include data from the

first version, plus additions arising after the first year of joint work be-
tween signatory institutions and the MJDH. Once the processes have been
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adjusted with all the institutions, there will be room for the inclusion of
new data.

5) Cooperation: to promote mutual technical assistance among justice insti-
tutions, when required, to optimize data generation, collection and sys-
tematization.

On top of publishing raw primary data, the portal also offers interactive charts
with statistics. Statistics are published in Tableau-based dashboards, with in-
formation disaggregated by number of filed cases and types of crime. They
can also show the number of procedural steps by court and duration thereof.
Below, for instance, is the dashboard with information for Buenos Aires prov-
ince.

Picture 3. Open Justice Program: information provided by the Public Ministry,
Buenos Aires Province (Example 1)

Tiempo transcurrido desde el inicio del caso hasta su imputacién y hasta la elevacion a juicio
en Buenos Aires - Periodo de datos desde enero 2018 a diciembre 2018

Ministeric de Justicia y Derechas Humanos SELECCIONE PROVINCIA ]
Presidencia de la Nacion Eusnos Airss v
Clicken la provincia Tiempo desde el inicio del caso hasta la Tiempo desde el inicio del caso hasta la
) S imputacién elevacién a juicio

39,447 casos 21,301 casos
con imputacion con elevacién a juicio 50.8%
73.0%
\
hasta 2 dias manos de 45 dias
1 iaple= OSH M entre 3330 dias M entre 45y 120 dias
Tipo de sistema judicial W éntre31a120dias W entre 121 y 180 dias
B Acusatorio B mas de 121 dias M entre 181 y 365 dias

Graphs included in the dashboards are interactive and allow users to person-
alize information by date and type of variable. Below, for instance, we can see
the number of reported cases of robbery, theft, injury and attempts thereof
in La Pampa province for 2018. Just like in Buenos Aires, these data were pro-
vided by the province’s Public Ministry.
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Picture 4. Open Justice Program: number of claims filed regarding main crimes
affecting citizen safety in La Pampa province (Example 2)
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We can also, for instance, obtain information about the number of cases filed
with the Public Ministry of Chubut province, divided by district.

Picture 5. Open Justice Program: number of cases filed with the Public Ministry,
Chubut Province (Example 3)

Casos iniciados en Chubut por circunscripcién desde enero 2018 a diciembre 2018
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All data included in the dashboards are posted in open .CSV format on the
Portal, so that statistics can be produced and analyses carried out according
to the interests of each user.

3.1. Examination of international experiences

Before the drafting of the protocols, the Open Justice Program looked into
existing experiences in other federal countries regarding development of ju-
dicial statistics. Such research showed the great difficulties faced in federal
countries for collecting basic data and producing indicators common to all
jurisdictions.

For this preliminary study, the following federal countries were taken as
benchmarks: Australia, Brazil, Canada, Germany, India, Mexico and the
U.S.A,, considering variables such as updates (last statistical report pub-
lished), institution in charge of compiling and publishing information, data
quality, etc.

This assessment provided three main conclusions:

1) With regard to the quality and feasibility of the statistics, it is not relevant
whether the institution in charge of compiling the data is a part of the Ex-
ecutive Branch or the Judiciary.

2) In many of the systems there is great delay in publishing judicial data
which makes many of the available statistical data in these countries not
too useful for designing policies or measuring their outcomes.

3) There are great difficulties to obtain data from national and sub-national
entities that can be compared: the quality, quantity and continuity of data
are quite different. Data quality is very important because it has an inci-
dence on the usefulness of indicators utilized to monitor the work of jus-
tice by the system’s actors and the civil society. As to the quantity of data,
it is necessary to have disaggregated data on different variables to infer
analytical outcomes. And with regard to continuity, it is necessary to have
a time series to appreciate long-term trends.

In the assessment, two countries stood out because of their good practices:
Canada and India. These countries attach great importance to measuring
the duration of proceedings (Canada stands out due to its continuity and
quality). Their systems have several tools to disaggregate data by provinces
and territories, but also by specific categories for each series, such as, age,
gender, type of case, type of crime, court level, and others. Data may be
downloaded in several formats. In the case of India, the most common ju-
dicial indicators are reported (cases filed, solved or pending) but targeted
to measuring duration. Furthermore, the system allows the break-down of
data by state, jurisdiction, court, and even down to the level of case-based
data. An interesting comment on India is that it includes data on access to
justice (for women and elderly persons). The remaining countries follow a
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traditional format, publishing many numbers on the court case steps, with
few variables.

The Argentine Portal uses the Indian method of real-time processing of basic
primary data for each case, plus the accuracy and analysis capabilities noted
in Canada. Work was thus targeted in this direction, together with the Argen-
tine justice institutions participating in the IOJDA.

Work within the Agreement entails regular trips to all Argentine provinces
and video-conference meetings. Ongoing contact through a working network
is among the most important outcome ensuring project continuity into the
future. The first results are extremely positive, allowing the identification of
structural difficulties shared by various justice institutions, as well as potential
common strategies to overcome the problems.

3.2 Lessons learned

Several lessons were learned from this experience given its coordination com-
plexities. Firstly, the implementation with over 50 federal organizations calls
for leadership capabilities, as well as the necessary flexibility to adjust to the
different political and institutional realities. One of the main obstacles was
reluctancy to publish open data, so it was necessary to work jointly on aware-
ness-raising and training to promote this kind of work. With regard to regula-
tions, many of the signatory provinces did not have, at the time of signing the
|OJDA, legislation on public access to information.

Lack of appropriate technology was another challenge. Judicial institutions
use different software platforms for judicial management. Adapting the pro-
cesses for data uploading and transmission from and to these systems was a
complex task. Moreover, not all institutions had trained human resources for
the job. Some had big, experienced teams in this field, whilst other did not
have appropriate human resources to implement the IOJDA.

Vis-a-vis this scenario, the Open Justice Program was flexible and adjusts the
methodology so the mayority of the institutions can comply. An example of re
adjustment is the following: the institutions’ were reluctanct to publish an iden-
tifier allowing individual data traceability through identification codes. To ex-
pedite the process, we decided to eliminate all identifiers that could jeopardize
personal data appearing in court cases. Another example was the collective
drafting of the protocols on data and processes. In its first version, the Program
drew up a protocol that was shared with provincial institutions. This document
did not envisage a solution for the different scenarios, so work was jointly car-
ried out on a second version that met the specific needs of the institutions.

For this kind of work, it is necessary to have leadership generating horizontal
cooperation bonds, and not carry out work in an isolated manner. Meeting
the needs of data suppliers is the main mission for ensuring the success of an
innovative, pioneer national project such as the one promoted by the Open
Justice Program.
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4. Citizen participation mechanisms

The Open Justice Program currently has an open dialogue with the commu-
nity through debate forums organized by the Justice 2020 Program.™ The
protocols on data exchange with provincial justice institutions were presented
at this forum, discussing demands set forth by different organizations to pri-
oritize databases to be published, and also the different user experiences in
the utilization of databases. Several in-person meetings with forum partici-
pants were also held within this context.

During the first three years of work, the Open Justice Program organized
meetings and participated in collaborative and inter-disciplinary working
events with data users. For instance, in December 2017, the Program orga-
nized an Open Justice Dataton, together with civil society organizations and
two schools of journalism at two Argentine universities (Nacional de Lomas
de Zamora University, and the one in Concepcidn del Uruguay, Entre Rios
Province).®®

At the end of August 2018, a Justice and Gender Dataton was organized by
the Program together with the National Institute for Women and the Equipo
Latinoamericano de Justicia y Género (Latin American Team on Justice and
Gender), an NGO that specializes in this field.

The Program also helped organize the first Conference on Open Justice in
Argentina, together with the Judges’ Council and the Buenos Aires City Gov-
ernment, in December 2016, with national and international experts on open
justice. The second national conference was held in mid-2018, organized by
the Government and the Judiciary of Mendoza Province. This milestone re-
flects federalization of the work to ensure justice-related open data and the
willingness to institutionalize work in the future.

The Open Justice Program also participated in all four editions of the most
important Open Government event at the national level called Argentina Abi-
erta, where it shared its experiences with Argentina’s Open Government com-
munity.

5. Working from an international perspective

The Open Justice Program also offers a resource for measuring fulfillment in
Argentina of the UN 2030 Agenda and the Sustainable Development Goals
(SDGs).M  Open Judicial Data specifically represents a contribution to SDG
16 (Promote peaceful and inclusive societies for sustainable development,
provide access to justice for all and build effective, accountable and inclusive

(12) See https://www.justicia2020.gob.ar/eje-institucional/programmea-justicia-abierta/

(13) See http://blogs.lanacion.com.ar/data/argentina/hackathon-la-justicia-bajo-la-lu-
pa-de- equipos-de-periodismo-de-datos/

(14) See http://www.odsargentina.gob.ar/
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institutions at all levels), particularly target 16.6 (Develop effective, account-
able and transparent institutions at all levels) and 16.10 (Ensure public access
to information and protect fundamental freedoms).

With regard to target 16.6, the purpose of the Program is to improve citizens’
bonds and experience with justice, at the national and sub-national levels,
through the application of active transparency policies that facilitate account-
ability vis-a-vis civil society. With regard to target 16.10, it plays a relevant
role in the above-mentioned decision adopted by the National Government to
strengthen Public Access to Information mechanisms.

At the same time, the Open Justice Program is a contribution to the renewal
and transformation strategy established by the international group of Path-
finders for Peaceful, Just and Inclusive Societies,™ in which the Ministry of
Justice plays an active role, since it aims at an ambitious reform, getting jus-
tice institutions ready to meet the aspirations of a more prosperous, inclusive
and sustainable future.

6. Bibliography

Elena, S. & Pichdn Riviére, A. (2013). Acceso a la informacidn y transparencia en la jus-
ticia: un recorrido que recién comienza. Buenos Aires: CIPPEC. Retrieved on 17 Sep-
tember 2018 from: https://www.cippec.org/publicacion/acceso-a-lainformacion-y-
transparencia-en-la-justicia-un-recorrido-que-recien-comienza/

Justicia 2020 (1 November 2016). Lanzan el primer Portal de Datos Abiertos de la Justi-
cia Argentina. Retrieved on 17 September 2018 from: https:/www.justicia2020.gob.
ar/noticias/lanzan-primer-portal-datos-abiertos-la-justicia-argentina/

Ministerio de Justicia y Derechos Humanos de la Nacidn. (2018). Protocolo Técnico
de Datos y Procesos (Version I1). Retrieved on 17 September 2018 from: https://
github.com/datos-justicia-argentina/Protocolo-de-implementacion-Convenio-In-
terjurisdiccional-de-Datos-Judiciales-Abiertos-version-ll|

Open Data Commons. (2018). Open Database License (ODbL). Retrieved on 17 Sep-
tember 2018 from: https://opendatacommons.org/licenses/odbl/

7. Regulations

Law 26,856 (2013). Corte Suprema de Justicia de la Nacion y Tribunales de Se-
gunda Instancia (Argentine Supreme Court of Justice and Appellate Courts).
Publicacién integra de acordadas y resoluciones. Retrieved on 17 September
2018 from: http://servicios.infoleg.gob.ar/infoleginternet/anexos/ 215000-
219999/215004/norma.htm

(15) See https://cic.nyu.edu/programmes/sdgl6plus

Open Justice: An Innovation-Driven Agenda for Inclusive Societies | 123


https://www.cippec.org/publicacion/acceso-a-la-informacion-y-transparencia-en-la-justicia-un-recorrido-que-recien-comienza/
https://www.cippec.org/publicacion/acceso-a-la-informacion-y-transparencia-en-la-justicia-un-recorrido-que-recien-comienza/
https://www.cippec.org/publicacion/acceso-a-la-informacion-y-transparencia-en-la-justicia-un-recorrido-que-recien-comienza/
https://www.justicia2020.gob.ar/noticias/lanzan-primer-portal-datos-abiertos-la-justicia-argentina/
https://www.justicia2020.gob.ar/noticias/lanzan-primer-portal-datos-abiertos-la-justicia-argentina/
https://www.justicia2020.gob.ar/noticias/lanzan-primer-portal-datos-abiertos-la-justicia-argentina/
https://github.com/datos-justicia-argentina/Protocolo-de-implementacion-Convenio-Interjurisdiccional-de-Datos-Judiciales-Abiertos-version-II
https://github.com/datos-justicia-argentina/Protocolo-de-implementacion-Convenio-Interjurisdiccional-de-Datos-Judiciales-Abiertos-version-II
https://github.com/datos-justicia-argentina/Protocolo-de-implementacion-Convenio-Interjurisdiccional-de-Datos-Judiciales-Abiertos-version-II
https://opendatacommons.org/licenses/odbl/
http://servicios.infoleg.gob.ar/infolegInternet/anexos/215000-219999/215004/norma.htm
http://servicios.infoleg.gob.ar/infolegInternet/anexos/215000-219999/215004/norma.htm
http://servicios.infoleg.gob.ar/infolegInternet/anexos/215000-219999/215004/norma.htm
file:///C:/Users/sergfernandez/Desktop/%20https://cic.nyu.edu/programs/sdg16plus

Sandra Elena - Alejandra Gonzalez Rodriguez

Law 27,275 (2017). Derecho de Acceso a la Informacion Publica (Right to Ac-
cess to Public Information). Retrieved on 17 September 2018 from: http://ser-
vicios.infoleg.gob.ar/infoleglnternet/verNorma.do?id=265949

Decree 117/2016. Plan de Apertura de Datos (Data Openness Plan). Retrieved
on 17 September 2018 from: http://servicios.infoleg.gob.ar/infoleglnternet/an-
ex0s/255000-259999/257755/norma.htm

Resolution 87/2016. Creacion de Programmea Justicia Abierta (Creation of
the Open Justice Program). Retrieved on 17 September 2018 from: http://ser-
vicios.infoleg.gob.ar/infoleglnternet/verNorma.do?id=259930
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JUSTICE 2020 PROGRAM: ACHIEVING
OPEN JUSTICE THROUGH CITIZEN
PARTICIPATION AND TRANSPARENCY

HECTOR MARIO CHAYER* - JUAN PABLO MARCET**

1. The Justice 2020 Program

The justice system is a fundamental instrument to ensure the well-being and
development of all people. Besides its role as a political institution, from the
point of view of the UN 2030 Agenda and the Sustainable Development Goals
(SDGs), it plays an essential role in “promoting peaceful and inclusive societies
for sustainable development, providing access to justice for all and building ef-
fective, accountable and inclusive institutions at all levels”, as stated in SDG 16.

The Justice 2020 Program is an initiative of the Argentine Ministry of Jus-
tice and Human Rights that seeks to foster a justice system close to those
people that need it the most, and that inhabitants can trust in dealing with
their problems, ensuring quick, reliable and impartial solutions, also account-
able to society. Within this vision of an efficient, accessible and reliable jus-
tice system, the role of the Ministry of Justice and Human Rights is that of a
dynamizing factor in public policies across the country, and a promoter of
reforms in Argentina’s different judiciaries. All four targets (i.e. coming closer
to people, modernity, independence and transparency) are long-term goals
that will guide all justice-related work in the next few years.

The Justice 2020 Program seeks to achieve a general transformation of the
Argentine justice institutions, through a process of active transparency and
a plurality of voices and ideas, within an Open Justice model. The projects
are enriched with the contributions of justice leaders, professionals, NGOs,
experts, legislators, judges and anyone who wishes to make a contribution to
a better public service, through virtual debates open to the community and

(*) Cabinet advisor, General Coordination Unit, Argentine Ministry of Justice and Human
Rights. Justice 2020 Program Coordinator. Expert in judicial organization and management.

(**) Advisor, Justice 2020 Program, Justice Secretariat, Argentine Ministry of Justice
and Human Rights. Expert in judicial organization and management.
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in-person meetings, in which all participants can meet with public officials in
charge of the different initiatives to express their points of view. The Justice
2020 Program was implemented with the aim of covering a four-year span
(2016-2019) and still works on seven thematic areas with their own objec-
tives. The topics are: institutions, criminal and civil matters, access to justice,
human rights, judicial management, justice and society.

2. Participation mechanisms

In May 2016, the Justice 2020 Program posted a virtual platform that can be
freely accessed (www.justicia2020.gob.ar), where citizens and stakeholders can
participate to learn about, discuss and enrich initiatives. The platform is struc-
tured into the above-mentioned seven topics, and 19 thematic teams were work-
ing on it as at July 2018. The members of the teams interact over the Justice
2020 platform with the officials responsible for the initiatives, through on-line
forums, allowing participation from any part of the country, at any time, with no
further requirement than having registered by filling out a simple web form. In-
person meetings are also convened periodically and can be attended by all those
registered on-line to work on the initiatives. Inputs from the discussion platform
are harnessed to support the drafting, follow-up of and evaluation of public poli-
cies with three kinds of initiatives: Programs implemented by the Ministry of Jus-
tice and Human Rights itself; bills to be submitted to the Argentine Congress;
and support to other institutions, mainly judicial ones, to carry out reforms.

All those registered can get to see the documents posted and the contributions
of the debates. Furthermore, everyone receives by e-mail, monthly bulletins with
news on Justice 2020, invitations to meetings, on-line progress summaries, etc.

This sets up a transparent, agile, efficient and reliable public participation
mechanism that particularly sees to federal integration in the reform process.
Participation can be stratified into different levels. According to the Interna-
tional Association for Public Participation, the latter can be summarized into
five (Elena & Ruibal, 2015):

Table 1. Public participation spectrum

Inform Consult Engage with Collaborate Empower
Level1 Level 2 Level 3 Level 4 Level 5
Provide bal-
anced, objec-

Work directly Work with the

tive informa- ) ) )
tion to the Obtain with the public - public on each Place final
. . to make sure its  aspect of a -
Public public to help  feedback on o decision-
S ! ; concerns and decision, devel- S
participation it understand analysis, op- ) ) ; making in
) aspirations are oping options
goal the problem,  tions and/or . h ) the hands of
) o consistently and identifying .
options, op- decisions. the public.
ortunities heard and un- the preferred
P derstood. solution.
and/or solu-
tions.

126 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic


http://www.justicia2020.gob.ar

Justice 2020 Program. Achieving Open Justice Through Citizen Participation and Transparency

Inform Consult Engage with Collaborate Empower
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public had an
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the public for

feedback on
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Justice 2020 goes as far as level three of those described in the table above.
Working directly with the public makes sure that its concerns and aspirations
are consistently heard and taken into consideration, informing it on how par-
ticipant inputs influence decision -making process.

3. Justice 2020 and the SDGs

In September 2015, the United Nations adopted the 2030 Development Agen-
da, including the 17 sustainable development goals (SDGs). This agenda pro-
poses the development goals, targets and indicators to be achieved by the
world in the period 2015-2030. The new element here is the addition of insti-
tutional development goals.

In particular, SDG 16 proposes to “promote peaceful and inclusive societies for
sustainable development, provide access to justice for all and build effective, ac-
countable and inclusive institutions at all levels”.® This goal envisages 12 targets
for transforming and strengthening institutions. Justice 2020 (as a platform for
transforming the justice sector in Argentina) considers these goals to turn them
into public policy initiatives duly discussed and agreed upon with society.

Joint work of government and civil society within the Justice 2020 Program
has helped to establish public policy definitions, including qualitative and
quantitative goals and indicators to measure fulfillment of each of the above-
mentioned institutional targets. Argentina thus offers itself as a leading coun-
try in implementing and measuring institutional development goals that can
serve as a model for the global community.

(1) See https:/www.un.org/sustainabledevelopment/es/peace-justice/
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The following SDG 16 targets are envisaged in Justice 2020:

¢ 16.2: End abuse, exploitation, trafficking and all forms of violence against and
torture of children;

¢ 16.3: Promote the rule of law at the national and international levels and en-
sure equal access to justice for all;

¢ 16.6: Develop effective, accountable and transparent institutions at all levels;

¢ 16.7: Ensure responsive, inclusive, participatory and representative decision-
making at all levels; and

¢ 16.10: Ensure public access to information and protect fundamental freedoms,
in accordance with national legislation and international agreements.

4. Justice 2020 and the Open Government Partnership

In Argentina, Justice 2020 reflects in practice for the first time, the notion of
Open Government in the justice sector, called Open Justice, and promotes the
standards established by the Open Government Partnership, an international
initiative that our country joined in 2012. The fundamental values of the
Partnership that have been core in the design of this working method of the
Justice 2020 Program are the following:

¢ Improve transparency and access to information: Justice 2020 is an active
transparency platform making available to civil society relevant information
on around 60 of the main initiatives undertaken by the Argentine Ministry of
Justice and Human Rights. This information is permanently available on its
interactive platform. Through on-line debates and in-person meetings, those
in charge of the initiatives present the projects that are being implemented so
that anyone can learn about the Ministry’s strategy, and the bills being devel-
oped. Justice 2020 seeks to improve access to information on these projects
as well as on the Ministry’s work.

e Ensure greater participation and collaboration with civil society: Justice
2020 is a platform offering an unprecedented channel for civil society to par-
ticipate. With the intent of strengthening dialogue mechanisms and attract-
ing the greatest number possible of individuals and institutions, the method
was designed with two easily accessible participation channels. The scrutiny
and public debate process for the Ministry’s initiatives is carried out through
two contact options: an interactive portal and in-person meetings. The teams
are jointly coordinated by a public official and a member of civil society.

(2) The Open Government Partnership (OGP) was launched in 2011 and provides an
international platform for domestic reformers committed to having accountable, more
open and citizen-responsive governments. Since then, the Open Government Partner-
ship increased its participants from 8 to over 70 countries, among them, Argentina. In
OGP, governments and civil society work together to develop and implement ambitious
Open Government reforms.
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¢ Create effective accountability mechanisms: Justice 2020 is annually ac-
countable for progress made within each of the initiatives. This is useful as a
formal channel for citizens to monitor public policies by engaging with oth-
ers on the web platform and attending in-person meetings. Civil society or-
ganizations can request additional information using these tools when they
believe that the course of action is not in agreement with the plan. Justice
2020 also periodically evaluates the evolution of the mechanisms based on
the dialogue held with civil society.

Promote the adoption of new technologies and innovation: Justice 2020
uses an on-line platform that, as at June 2018, had over 40,000 registrations
in the different working teams. This level of participation in judicial policies is
unprecedented at the international level. It has allowed stakeholders from the
legal community and any ordinary Argentine citizen to engage with Ministry
officials on equal grounds, no matter their geographical location.® Further-
more, one of the Program’s initiatives is the creation of the first Argentine
Open Judicial Data Portal (see datos.jus.gob.ar).

As a substantive part of Commitment 11, within the Second Open Govern-
ment National Plan of Action 2015-2017, Justice 2020 proposed to foster the
participation of civil society in decision-making in the justice sector, and to
provide updated, disaggregated information in open format to facilitate the
participatory process at all public policy stages, as well as accountability. The
committed outcomes were achieved in due time and even more than expect-
ed was accomplished given the level of participation.

5. Strategic actions within the Justice 2020 Program

5.1. Bringing justice closer to the people

Justice administration must be targeted to the community and to offering
functional, efficient and quick answers to its needs, based on the premise that
access to justice is a basic, fundamental right of all people.*® Technologies
provide new possibilities for exchanging information among individuals and

(3) The website www.justicia2020.gob.ar was developed based on WordPress, the
most widely used open source content manager on the Internet, and PHP, HTML, CSS,
JavaScript (Ajax, Jguery, etc.). Around 30% of the websites on the Internet are Word-
Press-based. Besides the positive aspects of this tool, the website has been worked
on together with the Ministry’s Technology, Safety and Security area so as to optimize
web-based security. Proprietary developments have also been carried out to provide
specific solutions. Additionally, its positioning on search engines is being optimized. It is
an agile and easy to manage platform: once the parameters have been established, non-
technical staff from the Justice 2020 Program can manage it. Finally, the website has
been adapted for its use on any kind of device (PCs, notebooks, mobile phones, etc.).

(4) The following articles enshrine access to justice: article 8 of the Universal Declara-
tion of Human Rights; article 2.3 of the International Covenant on Civil and Political
Rights; article XVIII of the American Declaration of the Rights and Duties of Man; article
8.1 of the American Convention on Human Rights and articles 5 and 6 of the Convention
on the Elimination of All Forms of Discrimination Against Women.
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the justice sector across the country, improve communication with citizens,
and facilitate knowledge and understanding of legal information. The Jus-
tice 2020 platform is an example thereof and allows interaction between the
community and Ministry of Justice officials, with no restrictions as to time
and place. Procedural reforms promoted by Justice 2020 reinforce access
to justice. Oral proceedings turn a slow and inefficient system into a more
agile, simple and accessible one for people. In the oral proceedings, the old
and complex vocabulary of written proceedings turns into terminology that
can be understood by the public at large. Human rights become a point of
convergence for social development and a tool for dispute settlement. An
approach is then included on the basis of respect for diversity and dialogue
to foster peaceful, calm and systematized coexistence in a comprehensive
national plan. The adoption of progress indicators in economic, social and cul-
tural rights is promoted in agreement with the international treaties to which
Argentina is an active and committed party. The necessary guarantees are
provided to ensure continuity of the Remembrance, Truth and Justice policies,
and deepening of rights for the most vulnerable sectors.

Justice 2020 draws up prevention policies to avoid institutional violence and
sets standards for security forces in this field. It fosters the creation of mecha-
nisms to deal with disasters and emergencies, and establishes quick response
mechanisms when situations affecting human rights have been identified.

The Program proposes a shift in the focus on indigenous peoples and the
outlining of an active permanent State policy, incorporating them into the
community as true right-holders. The relationship with these peoples should
not be based on welfare but instead on the respect for their customs and their
community ownership of land, which are rights especially enshrined in the
Constitution and other national and international standards. Working strongly
on the social aspect brings up another important factor: justice must not only
exist in courts and rulings, but also act as a promoter of continuous improve-
ment of people’s quality of life.

5.2. Streamlining judicial services

Demands to be met by the justice system have increased progressively in our
country but judicial body structures have remained unchanged. For 200 years,
the courts have kept written, difficult to understand case files, forgetting about
the underlying existence of a dispute between people that calls for a quick
solution. It is necessary to install a new organizational model, providing the re-
sponses required by people in due time and format. In this regard, Justice 2020
promotes modern, efficient organizations giving quick, quality answers to the
problems at stake. It fosters the adoption of best practices regarding models
and procedures to ensure quality and continuous improvement. Furthermore, it
promotes the incorporation of new technologies to streamline old proceedings
and meet the needs of the population in an agile and efficient manner. Justice
2020 promotes the use of digital case files and their electronic management,
which will lead Argentine justice to going paperless, making formalities more
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agile and facilitating remote access to sources of information. The incorporation
of technology also provides more dynamism to criminal investigations aimed at
dismantling corruption, fighting drug trafficking, preventing money laundering
and avoiding people trafficking networks that are a critical problem for society.

Argentine judicial proceedings are written and slow; massive oral proceedings
will bring about a decisive change. The civil procedural reform and the start-
up of the criminal procedural reform will include transparent, public hearings
to settle disputes and provide satisfactory answers to the community. Man-
agement of national public records is an essential part of quality services.
New rapid access forms are generated through electronic means, with mecha-
nisms improving access to and the transparency of formalities so as to pro-
vide greater legal certainty to all users.

5.3. Making the judicial system transparent

Justice 2020 proposes an independent, transparent justice administration for
which it is necessary to ensure the autonomy of judges, prosecutors and de-
fenders that must be able to perform their job without political or any other
pressure. In order to guarantee effective solutions for the population, all ac-
tors must have institutionally defined clear roles to limit any potential power
abuse. The Judges’ Council must reflect a balance of political forces and the
technical representation of judges, lawyers and academicians spelt out in the
Constitution so as to avoid the politicization of judges’ appointments and
removals.

Justice 2020 promotes institutional transparency and the fight against cor-
ruption. Access to public information, to be provided by the judiciaries and
the different registries under the Ministry and other jurisdictions, will lead to
controlling public officials and ensuring their accountability. With regard to
open data, Justice 2020 promotes transparent justice system statistics al-
lowing judicial policy decisions to be made on technical grounds, inherent in
a serious, modern State. Data collection mechanisms were improved so as to
unify and consolidate information from judicial systems at the provincial and
national levels, so the situation in Argentina can be compared to the rest of
the world.

Statistics will lead to outlining justice administration indicators and making
structural improvements where failures are identified. When opening the da-
tabases to the public at large, Justice 2020 ensures greater control by the dif-
ferent sectors of society, mainly by civil society organizations, the academic
community and journalism. The use of inter-institutional coordination tools
and oversight instruments at all levels helps to ensure process transparency
and public management overall.

Independence and transparency make justice predictable, which guarantees
to the population that the replies obtained will be quick, satisfactory and of
good institutional quality. Reforms contribute to reinforcing trust in the Rule
of Law principles, regulations and procedures.
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Hereafter is a list of the seven fields of work of Justice 2020 and the pertinent
goals.

1) Institutional. Goals:

¢ To achieve effective independence of the Judiciary, transparency and an ef-
ficient use of the justice system.

¢ To reinforce the fight against corruption, promoting active public ethics and
management transparency policies, which strengthens the institutional capa-
bility of filing claims.

e To institutionalize a transparency and accountability system for the judicia-
ries.

e To attach greater importance to and depoliticize the mechanisms for select-
ing, disciplining and removing judges, by including agile processes and Open
Government and transparency mechanisms.

¢ To move towards a citizen commitment charter and permanent State policies
in the field of justice.

e To strengthen federal justice across the country, as well as provincial judicia-
ries.

e To promote and actively participate in the transfer to Buenos Aires City of
the national justice, the Inspeccidn General de Justicia (Office of Corporate
Oversight) and the Real Estate Registry.

2) Criminal Justice. Goals:

¢ To guarantee the rights of victims and achieve a justice system that investi-
gates, prosecutes and convicts those who have committed a crime and also
favours their social re-insertion.

¢ To promote the investigation of drug trafficking and organized crime through
new procedural tools and the design of an efficient criminal policy.

e To promote effective, quick, transparent criminal proceedings that ensure
punishment of offenders.

¢ To reinforce respect for the constitutional requirements and guarantee the ef-
fective acknowledgment of the victims’ rights, equality between the parties,
and the immediate holding of oral proceedings.

¢ To promote implementation of an accusatory system and effective oral pro-
ceedings in criminal proceedings, at the national and provincial levels.

¢ To promote the establishment of jury trials at the federal and provincial levels.

e To promote a comprehensive reform of the Federal Penitentiary Service, al-
lowing social reinsertion of offenders within a Human Rights framework.
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3) Civil Justice. Goals:

¢ To ensure the effective enjoyment of inhabitants’ rights by modernizing the
laws and promoting an agile justice system, that comes close to people.

e To promote new civil and commercial proceedings based on the effective-
ness, speediness and transparency of the oral proceedings’ principle.

e To promote projects to deal with neighbourhood issues and small claims
courts, at the federal and provincial levels.

¢ To foster the use of arbitration for property-related issues.

¢ To promote reform projects in federal courts dealing with social security and
administrative matters, so as to achieve efficient proceedings rendering quick
and reliable responses.

4) Access to justice. Goals:

e To ensure all people, particularly the vulnerable, have access to the justice
system and can settle their disputes in a participatory manner.

e To promote broad, balanced territorial coverage of access to justice across
the country at centers for access to justice (CAJ), in coordination with local
governments.

e To promote the strengthening and coordination of free legal assistance and
advice centers at the local level, and to adopt protocols to serve the vulner-
able groups.

¢ To foster the efficient application of an early exit from the proceedings and
alternative dispute resolution methods, emphasizing those based on concili-
ation, mediation and arbitration.

5) Human rights. Goals:

¢ To ensure protection of the rights of the indigenous peoples and the vulner-
able groups, and deepen policies favouring equal opportunities and eliminat-
ing discrimination.

e To foster international and inter-cultural cooperation and dialogue.

e To establish co-participation mechanisms to fulfill international obligations.
e To foster coordinated work in the field of human rights in all provinces.

¢ To generate and consolidate citizen education and training in human rights.

¢ To establish quick action mechanisms when detecting any situation that vi-
olates, affects or jeopardizes human rights; to promote policies to prevent
institutional violence; and to establish standards for law enforcement in this
regard.

e To implement active policies recognizing and strengthening new rights for
citizens.

e To establish mechanisms for monitoring progress indicators regarding eco-
nomic, social and cultural rights.
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6) Management. Goals:

e To optimize registration and justice service processes, and make them more
agile and simple.

e To establish more agile judicial proceedings, prioritizing simple cases that
must be addressed more expeditiously than the more complex ones.

e To promote redesign of organizational structures (courts, prosecutors’ of-
fices, defenders’ offices, advisory services, etc.)

¢ To promote digital case files, electronic management of cases and electronic
communication.

e To ensure transparency and consolidate the legal system’s statistics and in-
dicators

e To turn registration processes into quick, simple, modern ones, by including
the possibility to access and carry out all formalities on the web.

¢ To develop active policies so as to have quality models and procedures, and
ensure continuous improvement in different justice system aspects.

7) Justice and society. Goals:

¢ To re-define the profile of law practitioners, and work to ensure that all stake-
holders support transformation of the justice sector.

¢ To reinforce the relationship with the academic community, professional as-
sociations and civil society institutions, attracting them and turning them into
stakeholders of the justice system reform process.

e To promote and encourage curricular reforms at the schools of law, both in
public and private universities.

e To move forward in the implementation, streamlining and updating of the
codes of professional and judicial ethics. To strengthen the professional ethics
oversight mechanisms.

¢ To promote due professional registration for practicing law.

¢ To improve communication with the population at large.

6. Outcomes with regard to citizen participation

In the period May 2016-July 2018, over 200 meetings were held on Justice
2020, open to all those willing to attend, and over 5,700 participants made
over 2,300 contributions. Just over half of the meetings took place in Buenos
Aires City, while the rest were held in different Argentine provinces.

In 2018, the platform’s functionalities were reformulated, and accessible infor-
mation was added for those who had not registered previously, and supple-
mentary labeled data were improved (metadata). This increased the volume
and quality of information made available and the number of website visits.
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Graph 1. Total number of visits to www.justicia2020.gob.ar
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As at July 2018, the on-line platform totaled 42,000 registrations in team
work, just over 6,500 contributions were received from over 2,800 people
that wrote from all over the country, in more than 200 different discussions.
Visits to the platform total hundreds of thousands.

Graph 2. Contributions to the on-line forums at: www.justicia2020.gob.ar
(annual cumulative)
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These results lead to describing the Justice 2020 Program as a very success-
ful experience with regard to Open Justice, putting into practice the principles
of active transparency and participation of a plurality of voices and ideas in
the drafting, implementation and evaluation of justice-related public policies.
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JUSTICE IN PLAIN LANGUAGE:
CASE STUDY OF THE ARGENTINE LEGAL
INFORMATION SYSTEM

SILVIA TACOPETTI*

Escribir sin pensar en el lector es como escribir
una carta de amor dirigida a quien corresponda.

(Writing without thinking of the reader is like writing
a love letter to whom it may concern)

Zelasky®

1. Introduction

Legal language used in legal documents is not always clear for those who are
not knowledgeable about law. Sometimes, these texts use words that are not
utilized in daily life or that have a different meaning to what we attach to them
in everyday life.

Despite this complexity of the legal systems, the basic principles in place are
the assumption that one must be aware of the law, and cannot decide not to
abide by the law due to lack of knowledge. Therefore, if citizens do not un-
derstand what the law spells out, in practice they are in a vulnerable situation.

Throughout a person’s life, he/she may come across the legal universe and its
terminology several times: in a request for alimony; a car accident; when filling
out a criminal record form, when marrying or selling property. If in these cas-
es, the specialized language generates confusion and brings about a feeling

(*) National Director, Argentine Legal Information System.

(1) Quote taken from Manual de Lenguaje Claro (2007, Mexico: Secretaria de la Funcién
Publica de los Estados Mexicanos, p. 42).
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of distance, it will give rise to legal uncertainty, which has a negative impact
on dispute settlement.

Learning about the laws allows a better exercise of rights and obligations,
knowing how and vis-a-vis whom they can be imposed. Thus, working on
message clarity is working for justice to be perceived as closer to people. Im-
proving communication with citizens and being clear interlocutors, increases
trust in institutions.

Laws are ultimately language expressions that can well be clearly worded:
in an unequivocal, unambiguous manner, creating no confusions, not being
redundant or unclear.

Within this new context, the Ministry of Justice and Human Rights of Argenti-
na undertook the commitment to work in favour of a justice that comes closer
to the community, and that is open, modern, transparent and independent.
One of the Ministry’s challenges is to make sure that all citizens know and
understand their rights and obligations by bringing justice-sector language
closer to the people.

This task was commissioned to the Argentine Legal Information System’s
(SALJ in its Spanish acronym) National Directorate which, besides gathering
legal information at the national level, updating it and making it available to
citizens, carries out several rights-dissemination initiatives using clear lan-
guage.

Clear language is a simple and efficient drafting style that helps people easily
understand what has been written. This technique, used in several countries
in the world, allows people to understand without the need to re-read, and to
find appropriate information to make a decision or file a claim.

Apart from the text in itself, this wording style takes into consideration the
structure, editing, visual language, design and usability. Clarity of messages
does not entail content simplification, or under-estimating citizens. Quite the
opposite, it is related to the effectiveness of State messages and to transpar-
ency.

2. Plain language: a technique that is growing worldwide

2.1. Background information

Clear language, ‘citizen’ language or plain language arose in the 20th century
as a movement seeking to simplify public and administrative documents to
facilitate their understanding by citizens.

In the world there are several initiatives encouraging its use. As from 1960,
in the U.S.A,, citizens started demanding clarity in State messages. In 1978,
during Jimmy Carter’s administration, it was established that “the most im-
portant government regulations have to be worded in English that is clear
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and easy-to-understand by those who are required to comply with them.” In
2010, President Barack Obama signed the Plain Writing Act of 2010 into law,
instructing US federal agencies to use clear language in all their documents
and to train their employees in using plain language.

In the European Union (EU) there are so many problems regarding clarity of
translations into the 24 official languages that, since 2010, a booklet entitled
“How to write clearly” has been published in all those languages, as a part of
a specific EU Program.

In the 1970s, in the United Kingdom, a group of consumers protested because
of the unintelligible information delivered by the government. Throughout
time the “Plain English Campaign” and “Plain Language Commission” were
set up: two non-governmental organizations that, just like others, have had
a strong influence on the way in which messages are written for the United
Kingdom public. Nowadays, everything officially informed by the government
is fully written in plain English.

For over 30 years, legislation in Sweden has been worded in a clear language
and, moreover, there is a graduate academic career and a certification for
plain language instructors.

No doubt, the most significant advocacy and success stories in plain language
can be found in English-speaking countries. For instance, Australia, New Zea-
land and the Democratic Republic of South Africa, where in 1996 a new Con-
stitution was drafted in plain language and was, in turn, translated into the
country’s 11 official languages, since plain language also makes translation
easier.

Canada also has many plain language initiatives, both in French and English,
in government (for instance, the Ministry of Justice) as well as in the private
sector.

Nowadays there are several international organizations worldwide promoting
plain language. SAlJ used their material as a guide to develop its services:
Clarity; Plain Language Movement; Chile’s Library at its National Congress,
with its service called Ley Facil (Plain Law); the Programme La Ley en tu Len-
guaje (Law in plain language), implemented by IMPO, Uruguay, among others.

2.2. Regulatory framework

e The International Covenant on Civil and Political Rights, and the Conven-
tion for the Protection of Human Rights and Fundamental Freedoms recog-
nize, with a different wording, the rights of all people to obtain the effective
protection of courts in a public proceeding with all guarantees.

¢ Article 2 of the Convention on the Rights of Persons with Disabilities (at con-
stitutional level in Argentina, pursuant to law 27,044) states the following:

“For the purposes of this Convention: “Communication” includes
languages, display of text, Braille, tactile communication, large
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print, accessible multimedia as well as written, audio, plain-lan-
guage, human-reader and augmentative and alternative modes,
means and formats of communication, including accessible in-
formation and communication technology”;

¢ The Brasilia Regulations regarding Access to Justice for Vulnerable people
(adhered to by Supreme Court of Justice decision 5/2009) specify the fol-
lowing:

“... All necessary measures will be adopted to reduce any dif-
ficulties in communication that affect the understanding of the
judicial proceeding that vulnerable persons are a party to, guar-
anteeing that they can understand its scope and significance
(...) Simple and easily understandable terms and grammar struc-
tures will be used, in line with the specific needs of the vulner-
able persons referred to in these Regulations (...) In judicial pro-
ceedings where minors are involved, it is important to take into
account their age and overall development, as well as observe
the following: - All acts shall be held in an appropriate court or
room. - The language used must be simple, making it easier to
understand.”

e Article 3, national decree 891/2017, says that “Rules and regulations enacted
must be simple, clear, accurate and easy to understand...”

2.3. Technique

Plain language seeks to strike a balance between clarity and the technical
accuracy of the discipline under consideration -in our case, law. It is impor-
tant to bear in mind that the specifics of legal language do not necessarily
entail that it must be unclear, archaic and trapped in difficult to understand
formulations. Neither must information be lost: when a text is adapted to
plain language none of the contents are lost, they are just explained in a
simpler manner.

In each step in the development of a public policy, focus must always be on
the citizens it is targeted to. This means the State should be capable of clearly
conveying the contents of Programs, formalities and services, besides inform-
ing on acts of government through a transparent accountability exercise.

Therefore, at the time of communicating in plain language, the most impor-
tant thing is to think of the addressees. Their interests, needs, expectations
and level of knowledge should be known, as it is also necessary to be clear
about what citizens shall do with that information.

As pointed out in the Guia de Lenguaje Claro para servidores publicos de Colom-
bia (Plain Language Guidelines for public servants in Colombia - 2015), the use
of plain language reduces the number of mistakes and unnecessary clarifications,
increases efficiency in managing citizens’ requests, facilitates citizen oversight of
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public management and also participation, and promotes the social inclusion of
persons with disabilities, to effectively enjoy rights in equal conditions.

The practical rules of plain language can be summarized as follows:
1) Short sentences: not over 120 characters.
2) Short paragraphs: no more than six sentences.
3) One idea per sentence.
4) One topic per paragraph.
5) Simple sentence structure: subject, verb, complement (in that order).
6) Short words, for instance, “use” instead of “utilize”.
7) Numbers in figures (not spelt out).

8) Less use of the gerund which is a verbal tense that is imprecise because it
does not tell you about the who or the when (and legal language usually
uses gerunds in excess “being”, “having”).

9) Less archaic terminology (for instance, “otro si digo” in Spanish, or e.g.
“having these presents been read”), and less obscure words.

10) Not so many words in Latin.

1) Friendly design.

3. The experience of the SAlJ National Directorate
and the development of services in plain language

SAIlJ carries out initiatives to facilitate access to law, and knowledge and un-
derstanding thereof for all citizens. It provides legal information in different
formats to judges, lawyers, teachers, students and citizens at large. It is a pio-
neer in systematizing legal information and in developing access to law and
outreach strategies in Latin America.

Nowadays, the websites it manages (Infoleg and SAIJ) provide citizens with
updated versions of all Argentine laws and case law, with an average of 24
million visits a year. In 2016, it posted on the Argentine Open Judicial Data
Portal datos.jus.gob.ar, the Infoleg-SAIlJ databases, in another effort to posi-
tion Argentina among the 20 top countries with the best data opening. There-
fore, SAIJ fulfills one of its two fundamental missions: to disseminate legal
information.

The second mission of the agency is to make it easier for citizens to under-
stand the laws and to disseminate them through different outputs, so the
community can take ownership of the laws and use them in their daily life,
for instance, for people to learn about the requirements for accessing a given
benefit, or the new behaviours that are criminalized, and the penalties or ob-
ligations they are subjected to.
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3.1. Projects
SAlJ provides different plain language-related services:

¢ Simple law: laws having an impact on daily life adapted to plain language in a
questions and answers format, providing useful tips and links to the specific
enforcement agencies.

e Justice closer to citizens: citizens are explained their rights and obligations in
daily life, in specific situations, for instance, going to the supermarket, travel-
ing on a bus or leasing an apartment.

e Easy-to-Read: legal texts are adapted so that they can be understood by per-
sons with cognitive disabilities or difficulties in reading-understanding.

e Wiki lus: it manages a participatory glossary of legal terminology in plain
language, which helps to understand technical vocabulary.

¢ Digital communication strategy in plain language: a selection of formats and
design is carried out and contents are managed in plain language.

¢ Regulatory simplification: resolutions of the Ministry of Justice and Human
Rights are classified and also user and public administration experiences are
harnessed regarding formalities and institutional texts.

SAlJ, moreover, is a promoter of the Argentine Plain Language Network which
is a call upon institutions and agencies of the three State branches seeking to
promote, disseminate and train in the use of this technique across the country.

Awareness-raising in the use of plain language, together with the promotion
of citizen participation through the Justice 2020 Program, and the strong
commitment to open up data through the Open Justice Program, make up a
cross-cutting strategy of the Ministry of Justice and Human Rights to ensure
modern, open, transparent, close-to-the-people management.

3.2. Work process

Every day, SAIJ analysts apply plain language guidelines to adapt regulatory
texts, mainly the laws passed by Congress. They carry out a thorough job to
avoid conceptual inaccuracies or mistakes when the time comes to simplify-
ing the terminology used in legal documents.

With a view to improving the quality and usefulness of the final text, in some
cases work has been carried out with public agencies specialized in the sub-
ject-matter addressed by the law, so as to validate its adaptation to plain
language.

3.3. How do we communicate

Nowadays it seems difficult to think of public management without appropri-
ate communication. It is no longer an element that appears after deciding,
acting and managing but instead is a part of the public policies as from their
planning stage.
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Communicating from the State calls for a special approach: it entails perma-
nently thinking of citizens’ needs and expectations. Therefore, the contents
must be continuously updated, taking into consideration legislative changes
and the needs of the population. Communication is, moreover, an effective
tool to reach out with public policies to the population at large.

Digital communication is an ongoing development. Users have changed their way
of accessing digital contents. With the explosion of platforms such as Facebook,
Twitter, Instagram, Youtube and Google, less users access the website directly.

Thus, the two most important channels to disseminate SAIJ services are
Facebook and Twitter. The communication team posts weekly publications
on rights in plain language, thinking comprehensively of the contents and de-
sign, so that citizens can access the service from a computer or mobile phone.

Mass mailing is also used for specific topics (such as “I am pregnant”, “Travel-
ing by car” or “Casting votes”) to explain some of the most important rights
of people experiencing these situations.

Despite the use of digital formats, contents are also developed on paper for
government areas that work at territorial level. Brochures, flyers and post
cards are designed on paper to reach out to those citizens that do not have
access to the Internet. They are distributed through strategic government of-
ficials who work at the territorial level across the country. Work is also carried
out by establishing strategic partnerships with other State agencies, their of-
fices, and civil society organizations.

4. Conclusion

The streamlining of justice is a challenge faced by the whole of the Ministry of
Justice and Human Rights, which calls for new language frameworks, easier to
understand, and that help bring justice closer to the people.

The clarity of management channels, single windows, open data and plain
language are key tools to improve the State’s relationship with citizens.

Nowadays it seems difficult to think of public management without appropri-
ate communication. It is no longer an element that appears after deciding,
acting and managing, but instead it is a part of the public policies as from
their planning stage. Plain language arises as a tool related to management
and communication of public policies, that is essential to the new 21st century
communication and justice models.
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1. Backgrounds

For decades, there has been a severe widespread problem with civil actions
in Argentina.® Adversary proceedings (i.e. cases where a disputed issue in-
volving contracts, traffic accidents, professional malpractice or evictions is
brought before a judge for adjudication) can have an unpredictable duration,
usually not less than several years, and are opaque, since they are conducted
in writing, through records of proceedings added to a paper case file, at the
pace of the litigants that pursue the case. Successive “hearings” are added to
the case file in the form of printed out documents with transcriptions of wit-
nesses’, parties’ or expert witnesses’ statements given orally before a judicial
official who serves as stenographer, interviewer and court recorder. Concen-
tration of evidence is unusual in these hearings as is the presence of the judge.
In general, the judge’s function is delegated to other officials or court employ-
ees. This methodology strongly contradicts the civil procedure principles of
concentration and immediacy, and the court loses control over the duration
of the evidence-taking period.

The Oral Civil Proceedings Generalization Project, created by the Ministry of
Justice and Human Rights of Argentina, promotes effective oral civil proce-
dures® through two hearings, both conducted by the judge in charge of the
case: a pretrial conference or hearing (intended to achieve conciliation, assess
evidence, and organize evidentiary activity) and a videotaped trial hearing
(which concentrates all the evidence that may be submitted in a hearing).

(*) Cabinet advisor, General Coordination Unit, Argentine Ministry of Justice and Human
Rights. Justice 2020 Program Coordinator. Expert in judicial organization and management.

(**) Advisor, Justice 2020 Program, Justice Secretariat, Argentine Ministry of Justice
and Human Rights. Expert in judicial organization and management.

(1) Term considered in a broad sense, including all non-criminal proceedings.
(2) This project applies to monetary lawsuits (civil, commercial and labor matters).
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In May 2016, the project was implemented in the first jurisdiction, the province
of Buenos Aires, with the support of the Buenos Aires Supreme Court.® As of
June 2018, there are over 100 judges in Buenos Aires Province who are taking
part in the experience in 18 judicial departments, with high-impact results,
as we will discuss shortly. Additionally, the Ministry provides technical and
financial support for the project in the provinces of San Luis, Formosa, Men-
doza, and Entre Rios, where all civil and commercial judges are taking part in
the initiative, as well as in Santa Fe Province, where one third of the judges
is already involved (with prospects of more joining soon). In total, over 230
judges throughout the country are taking part in this project.

Chart 1. Nationwide implementation of the Ministry of Justice and Human Rights’
Oral Civil Proceedings Generalization Project

Tucuman «---—

Santa Fe
34 out 96 judges
""" Entre Rios
38 out 38 judges

Province Beginn.ing
of project
Buenos Aires  August 2016
San Luis June 2017
Formosa August 2017
Mendoza August 2017
Santa Fe April 2018
Entre Rios July 2018
P
\ M 6 jurisdictions executing the project
0w -~
Tierra del Fuego 10 jurisdictions preparing for the project

(3) In this regard, Buenos Aires Supreme Court resolutions 1904/2012, 3683/2012,
2400/2016 and 2761/2016, refer specifically to the generalization of oralcivil procedures.

(4) Out of the 19 judicial departments of Buenos Aires Province.
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The three key purposes of the project allow selecting the methods to be used
and the indicators to measure progress. They are results- and user-based, and
are the following:

1) Reduce the total terms of civil and commercial adversary proceedings, by
exercising effective control over the duration of the evidence-taking stage.

2) Increase the quality of judicial decisions through the materialization of the
principles of immediacy of the judge, and the concentration of evidence
in oral hearings.

3) Increase civil and commercial justice system users’ satisfaction.

2. Legal and Public Policy Framework

The Ministry of Justice and Human Rights of Argentina implemented the Jus-
tice 2020 Program (Programa Justicia 2020). The Program intends to pre-
pare, implement and assess policies to develop, together with civil society, a
justice system that achieves socially relevant results and allows for fast and
reliable conflict resolution. The initiatives and projects that are a part of the
Program are presented on an online platform,®® which is open to the com-
munity, as a mechanism for active transparency and effective participation.

The Oral Civil Proceedings Generalization Project is presented as a part of the
Management thematic area within the Justice 2020 Program, which focuses on
changing judicial practice and not on amending legislation (as it is the tradi-
tion when trying to introduce oral judicial proceedings). It is about managing
proceedings differently within the same legal framework. This approach allows
the system to work fast, with no need to wait for any procedural code reform.

The goals to expand oralprocedures are included in the National Strategy
for the Reform of the Civil Justice System (Ministry of Justice Resolution
829/2017). The mission of this Strategy, among others, is to modernize civil
and commercial legislation and management practices in all local jurisdictions
throughout Argentina; promote the adoption of effective oral civil and com-
mercial proceedings, to achieve direct contact between the judge and the
parties in controversies that require the judge’s intervention; prevent delega-
tion of functions; concentrate procedural activity and avoid formalities; and
encourage the adoption, measurement and dissemination of indicators and
goals that may account for the results of this civil case management model.®

This resolution includes, among the Justice 2020 Program actions, “providing
technical support and follow-up to local experiences of civil justice system re-
form, as well as financial aid when applicable, through specific agreements.” Ad-
ditionally, the objectives fully agree with the first purpose of the Civil Justice the-
matic area of the Program, which states: “to promote a new civil and commercial
procedure based on the principles of effective orality, speed and transparency.”

(5) See www.justicia2020.gob.ar.
(6) Emphasis added.
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3. Distorted Oral Procedures, Change in Work Practices
and Effective Procedures

This project is intended to address, in a novel way, a long-standing, seemingly
insurmountable problem: the delay in case processing time. The focus is on
effectively changing the first instance judges’ work practices, to achieve com-
pletely different outcomes in terms of user satisfaction, duration of proceed-
ings and conciliatory solutions.

To be able to capture this perspective of civil procedural change, which reinter-
prets procedural rules and materializes the principles of immediacy and speed
by having the judge effectively lead the proceedings, the Ministry published a
collection called “Nueva gestion judicial” (New Judicial Management).®

The importance of oral procedures as a means to achieve the principle of im-
mediacy between the judge, the parties and the evidence in judicial proceed-
ings does not require further justification, as it has been discussed by a myriad
of scholarly and legal sources. We can give assurance that there is unanimity
among judicial operators about the desirability of hearings being presided
over by judges. However, the legislative attempts to quickly implement oral
procedures came across distortive work practices that led to a de facto shift
away from orality. Thus, in many jurisdictions, oral procedures are discussed
theoretically, as something written in the procedural rules, but not applied in
practice. Some provincial Supreme Courts have gone as far as staying the ap-
plication of evidentiary hearings, as established by the legal provisions. Alter-
natively, cases started to be litigated with spurious orality; documents added
to the case file would certify that something had happened in the presence
of a judge when, in fact, that was not the case, and the single purpose of the
so-called “hearing” was to draft a joint written document. Nothing could be
farthest away from an effective oral procedure itself.

Despite the agreement on the valuable and desirable nature of effective oral-
ity, a distorted oral practice prevailed. This did not happen on the basis of a
scholarly or legal text, but because judicial operators were convinced of the
alleged impracticality of holding hearings in every single judicial case. There-
fore, many chose to pretend they were holding hearings when in fact they
were not. This belongs to the realm of practice, not of the law.

When a judge who was not present in a hearing signs a document stating he/she
was present, it means that this judge is not satisfied with his/her absence, and
feels the need to conceal said reality. The judge understands that he/she should
have attended the hearing. In turn, this arises a trust crisis in the operators and
the citizens involved in the system, who are invited to sign a record that states

(7) As of June 2018, the collection included: Oralidad en los procesos civiles ([Oral Civil
Procedures], 3rd edition, March 2018), Tecnologia y oralidad civil. El caso de San Luis
([Technology and Oral Civil Procedure. The San Luis Case], April 2017) and Cambio
organizacional y Gestion oral del proceso civil. El caso de Mendoza ([Organizational
Change and Oral Management of Civil Proceedings. The Mendoza Case], July 2017).
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that the judge was present when in fact he/she was not. Any litigant and any
counsel know that what the record shows is not true, which leads to losing trust
in what the case file reflects. In other words, if the judge was not present but the
record of proceedings states he/she were present, how trustworthy are the other
records in that case file? How can we trust that what the records state is true
if we were asked to sign one that sets forth false information? Although it may
seem harsh to put it in these terms, the case file shows lies contained in official
documents. That litigants may grow accustomed to this is odd, to say the least.

That is why we discuss the notion of “effective” orality, understanding it as
oral procedures that uses videotaped hearings that involve direct verbal ex-
changes between the participants (these being the basis for the adjudicator’s
decision) and that are held in the presence of the judge and led by him/her.

Videotaping has several effects. First, it makes a clear distinction between
videotaped hearings and “hearings” (if they can be so called) in which the at-
tendants draft the documents together and are much shorter (an average of
30 minutes). The motivation to prepare untrue judicial documents disappears.
If a record reflects what happened during the hearing, it will show a reality not
a fantasy; much more so when the record is replaced by a videotape to which
a succinct list of attendants may be added.®

As has been said, a core feature of the project is to change practices without
amending the applicable legal provisions. It is assumed that the existence and
the use of procedural tools depend much more on everyday practices by the
courts and legal counsel, than on the language of the law, and that the correct
interpretation of procedural rules allows the judge to summon the parties to
attend hearings, explore the possibility of settling the dispute through concili-
ation, and concentrate all evidence. Practices are built on the foundation of
beliefs and values shared by judicial operators and they are decisive for shap-
ing proceedings. Significant efforts are made to understand procedural prac-
tices, review the possibilities offered by the provisions and change beliefs, in
order to modify practices and obtain different outcomes.

This is why the project is being executed with no need for any legislative
reform, although such reform would be desirable at a later stage. With the
procedural framework currently in force in each jurisdiction, the effective im-
plementation of hearing-based adversary proceedings has proven to be fully
possible. The substantial challenge is to change work practices; the time will
come to consolidate this with a procedural reform after this challenge has
been overcome.

If we were to enforce what the procedural rules label “duties of the judge” and
“power of the judge to order measures and provide instructions”, which are noth-
ing other than the logical and natural result of the prerogatives inherent in the
judge’s role as the director of judicial proceedings, it would be possible to orga-

(8) Please note that not even this document is necessary; it would suffice for the judge
to state verbally who are the people who attended, and videotape it.
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nize judicial litigation with effective orality. This is both a way to ensure due pro-
cess as well as access to justice, and a way to materialize the principles of imme-
diacy, concentration of procedural steps and procedural economy, thus reducing
total case processing times from the beginning to the end of the proceedings.

As the parties to the conflict are present in the hearings, judicial operators
(both attorneys and judges) and the parties themselves are forced to make
a communication effort that is different from that which is required in writ-
ten procedures. The judge obtains a much more objective perspective on the
evidence that is closer to the facts than when he/she has access to it through
minutes drafted by third parties. The account of a witness contained in a
record prepared by a court official reaches the judge after being mediated
twice: firstly, when the judicial officer interprets the testimony, and secondly
when the official drafts the record.

For this project, it is essential that hearings are effectively conducted by judg-
es. They can then take full advantage of the conciliation opportunities of-
fered by orality, with the application of mediation and conciliation techniques,
which facilitate a participatory resolution of the conflict, and with a first-hand
impression of the value of the evidence submitted by the parties.

Effective oral procedures as the driver for redesigning adversary proceedings
leads to achieving a key result: exercising greater control over the evidence-tak-
ing stage (both the evidence itself and period for its submission). Additionally, it
promotes concentration of all the various hearings (with witnesses, parties and
experts) in a single meeting, which in a written procedure would be held at differ-
ent times over months. As has been said, it also does away with paper to support
evidentiary or trial hearings; this is replaced by a videotape which saves the time
and effort of having to transcribe the hearing. All this facilitates the reduction of
the duration of the process, given that by the end of the hearing the judge usu-
ally has all the information required to reach a decision (unless there is a piece of
essential evidence that is missing, but that would be the exception and not the
rule). Additionally, the fact that the date for the trial hearing is systematically set
during the pretrial conference and that these two hearings are not more than 3
or 4 months apart favors conciliation possibilities. This is further leveraged by the
presence of the judge who takes an active part in the negotiations, and by the
certainty that the proceedings will come to an end in a definite timeframe. Finally,
videotaped hearings prevents informal delegation of functions and provides an
additional instrument to the appellate courts to understand the assessment of
the evidence made by the first instance judge, since they will have access to the
videotape of the hearing and will be able to directly ascertain the value of the
statements rendered in the video.

To provide support to this change in practice, a work protocol is used. This
provides consistency and uniformity to management practices so that users
know that, regardless of which court is in charge of hearing their case, the
proceedings will be conducted in a substantially similar way, and they will
have the opportunity to have a judge personally deal with their conflict.
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4. Structure

The procedure contemplates two hearings after the pleadings have been filed
and the disputed questions have been determined. At the first hearing, the
judge hears the parties, tries to bridge the parties’ positions and explores the
possibility of settlement through conciliation.

When the case cannot be settled at this time, the disputed issues to be proven
are established together with the evidence that will be submitted during the
evidence-taking period; more specifically, at the second hearing, in which evi-
dence will be presented orally, after which the case will be ready to be de-
cided by the judge.

There are two key elements to success. On the one hand, the judge’s direct
involvement in the dispute, ensuring impartiality and due process to parties
that are usually on an unequal footing. On the other hand, the complete oral
conduct of the proceedings, since evidentiary hearings are videotaped, and
this precludes the need to prepare written documents or records.

The role of the judge is crucial in this process. During the pretrial hearing, the
judge becomes a conciliator of antagonistic positions, with broader powers than
a mediator. The judge tries to convey to the parties the advisability of their reach-
ing a settlement that may satisfy the interests of both without a trial in which
there is always a prevailing party and a non-prevailing party. In the organization
of evidence and during the trial hearing, the judge is a true director of the pro-
ceeding and organizes it together with the parties, always with a view to reach-
ing a final decision: the judgment, which will adjudicate the dispute. Videotaping
the trial hearing contributes to informality, speediness and open dialogue that is
absent from the written records, that in traditional systems document the parties’
positions and statements. Several measurements taken indicate, contrary to gen-
eral belief, that pre-trial hearings last approximately 45 minutes and videotaped
trial hearings last, on average, 30 minutes for the gathering of evidence. That is
to say, it would be perfectly possible for Argentine judges to deal with adversary
proceedings through hearings, with the usual workload.

The judge’s immediacy allows him/her to know the case and the terms of the
dispute in depth, which facilitates the issuance of the final judgment. It also
gives the litigants the assurance that justice, embodied in the judge, listens
to and takes care of their claims. This is a justice system that is close to the
litigant and, above all, transparent.

To be able to ensure that hearing-based proceedings are conducted in this
way, in the framework of this project, the participating judges agree to survey
data (generally included in IT management systems). These data can be used
to develop indicators, such as total duration of the proceedings, duration of
the evidence-taking stage, settlement rate (both at pre-trial conferences and
trial hearings), and even satisfaction surveys for users and attorneys. This also
allows results to be compared, which is essential, as results show how effec-
tive or not a certain public policy is.
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The energy and management capacity of the judiciary organism must be set
in motion with a clear objective: the success of the hearings. For this, it is key
for the parties and their counsel to appear in person and to be aware of the
issues to be discussed during the proceedings. It is not a matter of sending
proxies to sign the minutes in order to comply with a formality. It is expect-
ed that witnesses attend personally, as well as expert witnesses when this is
deemed advisable, and steps must be taken so that requests for information
are sent sufficiently in advance of the hearing. Methods of service must also
be managed by the court assertively and creatively, leaving as little as possi-
ble in the hands of the parties. To this end, service by electronic means, which
is extremely simple on the courts, is almost indispensable, since summons
can be sent by the court without depending on the parties or overloading the
court. Experience shows that it is simpler and faster to issue electronic notices
than to go over a summons prepared by an attorney.

A change of this nature requires determining the tasks that are expected from
the judge and his/her assistants, and the skills required for each. The skills
needed by a judge who reads case files at his/her desk are not the same as
those needed by a judge who spends most of his/her time in hearings. There-
fore, the use of protocols or process manuals is extremely useful, as they pro-
vide concrete action guidelines for tasks for which both attorneys and judges
have received little education.

5. Method and Feasibility

A final issue that needs to be demystified is the idea that the judge cannot
possibly be present in all hearings. For this purpose, two things are required:
an appropriate method and a feasibility analysis.

We therefore need to focus first on the method. For each civil action there can
be no more than two hearings, not too far apart in time. The method relies on
the protocol. This is a document developed by the local judges of each juris-
diction, with the assistance of the Justice 2020 team, which gives the judge
hearing the case a step-by-step guide, in the form of a checklist, to ensure he/
she can manage the evidence-taking period in the best way possible.

The protocol is a fundamental tool that interprets the Code of Procedure,
ensuring that all the actions implemented by the judge in a hearing-based
proceeding are lawful. It is about going back to the provisions and emphasiz-
ing the ones that promote hearings and the leadership of the judge, which are
generally neglected in everyday practice.

The use of the protocol ensures that the various courts will conduct proceed-
ings in a substantially similar way, without any significant distortions. Having a
document that provides uniform work practices is, in and of itself, innovative in
many jurisdictions. This road map allows the judge to review the steps he/she
must follow during the hearing; not because it is mandated by law or to comply
with legal formalities, but because it becomes necessary given the manage-
ment perspective and the impact that jurisdictional decisions have in case man-
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agement. It is a tool that underscores a fundamental procedural step that is key
to the success of the system: setting the date for the trial hearing at the pre-trial
hearing. Scheduling the trial hearing is of utmost importance to accomplish one
of the purposes of the project: to reduce the duration of proceedings.

The significant hurdle that stood in the way of previous initiatives seeking to
establish oral procedures is removed. This obstacle consists of setting the date
for the trial hearing only after all the evidence to be submitted has been added
to the case file, at the request of one of the parties. With this practice, the
hearing is significantly delayed and there is no gain for the written procedure
described above. This case management method causes the judge to lose con-
trol over procedural terms which are thus left for the parties to manage based
on their efficiency in complying with procedural requirements. Reality shows
that, regardless of the intended spirit of procedural law, the courts that allow a
proceeding and fail to set the date for the trial hearing until one of the litigants
requests it, lose control over the duration of the evidence-taking period.

Just by scheduling the date for the trial hearing at the pre-trial hearing, all the
attendants will be aware of the date (close in time) on which the proceeding
will come to an end.

The worst decision is to schedule the hearings as the cases become ready for
final decision. The order of actions should be reversed and the date for the trial
hearing must be fixed at the pre-trial hearing; and it should be in the shortest,
strictly necessary timeframe possible. Based on this, the actions to be carried
out by the parties and the court must be established to be able to arrive at
the hearing prepared: with all the evidence produced and with any necessary
notices already served. In the end, this procedure acts as a work plan based on
which the court, the litigants and the attorneys will have clear responsibilities as
to what needs to be done between the pre-trial and the trial hearing.

Another key factor is that hearings should not be rescheduled, except in the
case of force majeure. Modifying the customary non-attendance by the parties
requires positive incentives for attending. There should be mechanisms that
ensure that hearings are effectively held; otherwise, the system will be under-
mined at the roots.

Additionally, it is essential to consider the feasibility of this method; i.e., ensure
that judges have the necessary time available to preside over both hearings.
For this purpose, the Ministry keeps statistics about the various courts to know
how many adversary proceedings go to the evidence stage, to establish how
many hearings each judge must preside over (pre-trial and trial hearings), and
how many rooms equipped with videotaping devices will be necessary.

It should be considered that judges are a limited human resource and, as such,
they cannot preside over more than a certain number of hearings in a certain
period. Therefore, the average number of monthly hearings for each judge is
established on the basis of the number of proceedings instituted in each court. In
all the analyzed cases, the conclusion was always that this approach is possible.
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Digital videotaping of the trial hearings becomes the basic support for the
efficient development of a hearing-based management model of litigation,
as it avoids having to transcribe the statements and, thus, notably shortens
time frames. As the records only include a list of the people in attendance, the
length of the trial hearings is strictly limited to the time required to present
statements (requests for admissions, expert witness and witness statements).

6. Outcomes

Two years after the onset of the project, there are already six jurisdictions par-
ticipating in it, including the recent addition of Entre Rios in June 2018, which has
not been considered in the results below. With almost 9,000 hearings presided
over by 230 judges, the experience is consolidated and in full development.

Chart 2. Results of theOral Civil Proceedings Generalization Project
(Ministry of Justice and Human Rights). Period: 1 August 2016- 30 April 2018

Province Hearings Pre-trial Trial
8904 hearings attended by the Buenos Aires 7555 5153 2402
parties
San Luis 155 14 41
6167 2737 Formosa 208 154 54
Pre-trial hearings Trial hearings
Mendoza 984 744 240
Santa Fe 2 2 0
Country total 8904 6167 2737
Province Conciliation Conciliation Judgment Completed|
rate and others
3564 completed proceedings Buenos Aires 44% 1476 1858 3334
47% through conciliation
San Luis 77% 17 5 22
Formosa 55% 23 19 42
1898 1666
53% 47% Mendoza 90% 130 16 166
Conciliations
Judgments Santa Fe - 0 0 0
Country total 47% 1666 1898 3564

The fact that 47% of cases ended with conciliation shows that the goal to
improve the quality of judicial decisions was met, thanks to the immediacy
of the judge and the concentration of the evidence in oral hearings. This is so
because a conciliation decision is made to the satisfaction of the parties and
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will therefore be of a higher quality (in terms of adequacy to their interests)
than a decision issued by a third party.

Regarding the total duration of civil and commercial adversary proceedings,
by exercising greater control over the evidence stage, terms were reduced by
half. These are the data surveyed in the province of Buenos Aires, the first ju-
risdiction that implemented the project and can, therefore, provide the most
reliable results: in 3,334 actions over 21 months there was a significant de-
crease in the duration of civil proceedings.

Chart 3. Decrease in the duration of civil proceedings
in Buenos Aires Province. Period: August 1st 2016- April 30th 2018
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Finally, the third objective should be addressed: increase civil and commercial
justice system users’ satisfaction. Unfortunately, no baselines are available to
draw comparisons as it is not customary to conduct these surveys in judicial
systems. However, the results shown by thousands of surveyed people are re-
ally remarkable.

Chart 4 accounts for the results of user satisfaction surveys conducted in four
provinces (90% of the surveyed users are from the province of Buenos Aires):
an extremely high satisfaction rate is observed as 99% of users state that the
treatment received was good or very good.

Chart 4. Results of user satisfaction survey Period: August 1st 2016 - March 30th 2018

99 99
97
93 96 95 94
89 88 88

'Treatment ' Duration ' Facilities 'Understanding' Having been' Assessment' Conciliation
received  of proceeding of the heard by of evidence attempts

explanations the Court

3736 users W 5279 attorneys
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From these analyses we can affirm that the project to generalize oral civil
proceedings without legislative reform is an effective method to turn judicial
proceedings into more transparent ones, provide accountability for judicial
actions and deliver valuable results to society. All this is based on the new
generation of judges’ commitment to move away from the eclipsed position
in which written procedures have put them, allowing them to stand strong
before and serve society.
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JUSTICE 4.0: USE OF ARTIFICIAL
INTELLIGENCE TO BRING JUSTICE CLOSER
TO CITIZENS

JUAN G. CORVALAN* - GUSTAVO SA ZEICHEN**

1. Introduction

1.1. Justice: 1.0, 2.0 and 3.0. Towards a 4.0 Justice

Let us suppose that you wish to access judgments or court decisions. If we
were within the Justice 1.0 or 2.0 paradigm, you would probably have to go to
a court office so as to see the case file and, in any case, obtain a copy of the
file. You may also ask for the book in which the above are recorded to access
them. Maybe the information has not been organized by topic or sub-topic or
has been lost. Something similar usually happens with information on location
of the files and, overall, with a lot of the information produced or managed
by the Judiciary. Therefore, searching for and obtaining court information has
been, and in many cases still is, a sort of bureaucratic purgatory.

In this chapter, we consider a classification regarding the evolution of jus-
tice based on the well-known stages of industrial revolutions (Schwab, 2017).
Thus, we can characterize Justice 1.0 as the traditional 19th century stage (still
valid), on paper, with physical case files, in-person, rigid formalities. Justice
2.0 entails progress with regard to the above, including electronic devices
either for a better functioning of the court, as well as for greater comfort of
court agents: telephones, faxes, electronic typewriters. Courts added elec-
tronic devices facilitating certain routine jobs, while maintaining old manage-
ment techniques. The most relevant qualitative and quantitative leap took

(*) Deputy Attorney-General, Administrative and Tax Court (CA&T), Buenos Aires City.

(**) Office of Innovation and Law, Deputy Attorney-General’s Office, CA&T Court. We
wish to thank Melisa Rabin, Antonella Stringhini & Matias Puig for their cooperation.
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place with Justice 3.0 where the difference is marked by the digital revolution,
from mechanical and analogue machinery to digital technology. Information
and communication technologies paved the way, with the revolutionary arriv-
al of personal computers and their interlinking over “networks”: the Internet.

We could thus say that in the last 45 years a still incomplete transition start-
ed from the 1.0 format (paper, ink, carbon paper) towards the 2.0 paradigm
(electronic) and then to the 3.0 (digital), in which a shift took place from
the “typewriter” to the “computer-based” model (with its peripherals, print-
ers, text processing systems), and then on to IT management and interaction
systems. Thus, based on the development of the Internet and the upgrade
in computers (known as the “third industrial revolution”), the world started
walking along a path of migration of printed data and information towards
digital formats that could then be posted on web portals.

In parallel, at the beginning of this century and in an asymmetrical manner,
depending on each country and local authority, transformation towards a 3.0
Justice (on the Internet) started taking place. This accelerated the transition
from a “paper-based bureaucracy” towards a “digital bureaucracy”, which
presupposes “uploading” data on webpages, using digital portals, mobile
apps and social networks to manage public data and information. This 3.0 for-
mat is basically grounded on innovations as from the last part of the 20th cen-
tury and has set the foundations for the fourth industrial revolution (Schwab,
2017)® that started developing in the 21st century. A 3.0 Justice should help
save time and shorten distances by allowing access to public information after
a couple (or several) clicks on the mobile phone or PC, that is to say, easily
and ubiquitously.

Ultimately, and in essence, these three public organization models (1.0, 2.0
and 3.0) summarize an ongoing traffic which has tried to simplify and opti-
mize data and information management in the different public and private or-
ganizations. In the 3.0 approach, however, a large-scale organizational model
came up that could be summarized in two broad postulates. On the one hand,
promoting appropriate governance, which entails an open, network-based
relationship paradigm with the inhabitants, to reinforce participatory democ-
racy and the Republican system. In this regard, certain principles or pillars of
“Open Government” are highlighted, which focus on transparency, participa-

(1) The first three industrial revolutions radically changed societies in the last few cen-
turies. The fourth industrial revolution is currently underway and relates to a disruptive
development of technologies which will transform as never ever before the world in
which we live (biotechnology, nanotechnology, robotics, among others) In brief, the
digital and artificial intelligence revolution does not place computers, machines and IT
Programs in the mere role of instruments to improve our physical capabililties, but in-
stead we are facing a profound transformation of human beings and their environment,
stemming from two big phenomena: 1) a radical transformation in the way of processing
data and information in many activities that before could only be done by our brains; 2)
an exponential mutation of the notions of time and space.
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tion and collaboration.® On the other hand, the organization and manage-
ment model based on innovation and use of information and communication
technologies (ICTs) provides a framework to the “Open State” paradigm (see
additional information on “Open Justice” in S& Zeichen, 2018).

Both postulates (governance and management) are closely related and made
up of many notions and categories in light of several optimization principles
and mandates, such as technological preparedness, inclusive innovation, digi-
tal culture, digital literacy, e-governance, digital inclusion, digital solidarity,
among many others, aimed at achieving sustainable development, as reflect-
ed in several recommendations of important international organizations such
as the United Nations and the Organization of American States (OAS).®

Although we are still transitioning among these first three “evolutionary
models” at different stages, it is key to identify and adapt the new technolo-
gies to the rationale present in the organizations, and to the new technology
waves linked especially to knowledge management. For instance: nowadays
one could not argue about the advantages of using a computer and a text
processor such as Word, vis-a-vis the benefits provided at the time by the
typewriter. Computers were essential to help improve bureaucratic systems,
and so was the use of communication networks, particularly the Internet. A
similar phenomenon seems to be happening with the development of artificial
intelligence, as a new stratum of progress. This innovation can exponentially
simplify and optimize court red tape in many aspects. The 4.0 model is thus
emerging.

Indeed, Justice 4.0 is built on the basis of Justice 3.0, but evolves exponential-
ly because it is served by disruptive technologies within the “fourth industrial
revolution”, based on technological leaps that have a great impact including,
inter alia, robotics, nanotechnology, quantic computing and the Internet of
Things. Also, blockchain and what is of particular interest to us, “artificial in-
telligence”, advancements that can shape the 4.0 Justice that we referred to
above.

Of course, this new 4.0 paradigm has not been as yet consolidated, quite the
opposite.

That is why here we set forth a justice paradigm that offers a new evolution
leap in technical and conceptual terms: the 4.0 paradigm consists of applying
more developed and disruptive technologies: particularly, at a first stage, the
so-called “artificial intelligence” (Al) and the widespread use of blockchain.
In the short run, this innovative model will initially co-exist with the previous
formats (1.0, 2.0 or 3.0) but has the potential of radically improving many
court tasks and activities, and achieving an effective revolution in the way of
efficiency, transparency, openness and better management. In this paper, we
will focus specifically on some of the potential uses of artificial intelligence.

(2) See https:;//www.opengovpartnership.org/
(3) See Annex for a more comprehensive list.
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2. The problem of information overload.
Towards an “Al-assisted openness” model

The so-called “fourth industrial revolution” (Schwab, 2017) is based on an ex-
ponential growth of two factors: storage capacity and the speed at which
information and data are processed (Corvalan, 2017, p.1). This entails the ex-
istence (and ultimately, availability) of a huge wealth of information. Based
on the explosion of Big Data, there is still another emerging challenge. The
volume of information produced is growing at a great speed, almost 30 % per
annum. This means that every three years there is more new information than
that generated throughout the history of humanity. The only way of managing
this information is by using digital technologies (ECLAC, 2018).

In the public sector, data and information are usually spread out, incomplete
and lack consistency, are not available or cannot support interoperability.
Also, in many cases, they are not recorded or stored. That is to say, they do
not add value or allow the extraction of relevant patterns that favour state
management optimization and simplification.

This hyper-saturated data environment generates the so-called “information
fatigue syndrome”, also known as “information overload” or “opacity due to
an excessive wealth of information”. Here there is a paradox: the more data
and information “uploaded” into the digital world, the more difficult it is for
citizens to find and process them. As Diana Galetta (2018) says, “opacity by
confusion” can paradoxically cause disinformation.

“The information fatigue syndrome” is what could happen to a person that is
exposed to a huge amount of information, available in a relatively unlimited
fashion, which can paradoxically paralyze, because of the impossibility of pro-
cessing and decodifying the wealth of data people can access.

This huge volume of data and information cannot be efficiently addressed by
human beings. It is necessary to innovate vis-a-vis this problem that is faced
by public and private organizations. The challenge is multi-faceted: greater
openness, systematization, de-codification, facilitation, streamlining, plain
and clear language, etc. All these principles and postulates are key for man-
aging justice-related data and information.

This is where the new technologies surface as essential tools. It is a matter of
helping people process the great volume of data and information in a more
efficient way. Several questions come up within this scenario: how to get the
State to effectively make knowledge available to stakeholders; in what other
way can justice be opened; how can access to justice-related data, informa-
tion and information patterns be streamlined and optimized; or else, how do
we manage to ensure citizens are able to access specific, useful, plain and
clear answers.

Replies are multi-faceted but a possibility would be to say that a potential so-
lution is to optimize justice opening, based on an “assistant” that could be set
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up as a “conversational agent”. That is to say, an entity that must undertake
the task and achieve better outcomes. Let us look at this in greater detail.

The “human assistant” model already exists in other countries. For instance,
as a “responsible party” in the administrative proceedings in Italy, where there
is a reference individual for citizens throughout the proceedings, supporting
the person (who lacks the skills and possibilities to do so) along the path of
learning about the political and administrative processes (Galetta, 2018, p.
143).

The “assisted opening” we propose is based on artificial intelligence (Al) sys-
tems that can, in many cases, co-exist with human assistance and interven-
tion. We could, therefore, talk about “hybrid assistance”, based on a mix of Al
and human assistance. In this proposed paradigm, assistance through Al has
several levels according to two big factors: 1) the opening proposed; and 2)
the relationship with the needs of citizens and legal operators.

It is just like opening a big dyke containing a great amount of water; there
must be a dosing and filtering of the water allowed through. As we will see,
this kind of assistance helps with regard to the necessary opening, dose, ac-
curacy and accessibility to meet the true objective of such opening: allowing
citizens to access knowledge.

3. Artificial intelligence to serve justice.
“Prometea” and “chatbots”

Human intelligence is linked to a series of relatively autonomous cognitive capac-
ities or qualities that are usually classified into “intelligence profiles” or “multiple
intelligences”: social intelligence, linguistic (or musical) intelligence, logical-math-
ematical intelligence, inter-personal and intra-personal or emotional intelligence,
fluid intelligence, among others (Gardner, 2010, p. 52 & ss.; 2013, p. 17).

In essence, the human brain controls the capacity of processing information
coming from the environment and from our own body, used to assess and
choose future courses of action. Decision-making and evaluation come into
the scene at this point to select, adjust and organize available information
(additional information in Corvalan, 2017a; Corvalan, 2017b).

Based on artificial intelligence, several technological innovations were devel-
oped. The one we will refer to here is related to information processing to
solve problems and make decisions using machines that operate through the
so-called intelligent algorithms. Al is supported by intelligent algorithms or
learning algorithms that, among many other purposes, are used to identify
economic trends, forecast crimes, diagnose diseases, predict our digital be-
haviours, etc. An algorithm can be defined as an accurate set of instructions
or rules, or as a methodical series of steps for computing, solving problems
or making decisions. An algorithm is a formula used for calculation purposes
(ECLAC, 2018; Domingos, 2015).
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In the last few decades, different methods have been used to develop algo-
rithms utilizing big volumes of data and information (some of the methods
are, inter alia, neuronal networks, genetic algorithms, reinforcement learning).
In essence, by applying Al, the aim is for technologies to allow computer sys-
tems to acquire skills concerning self-dependency, self-adaptive reconfigura-
tion, smart negotiation capabilities, cooperation, as well as survival skills with
little human intervention, among other features. All this presupposes the use
of different techniques based on the recognition of patterns to solve prob-
lems, maximize objectives and optimize information processing.

Intelligent algorithms will be more and more decisive in simplifying environ-
ments, optimizing human beings’ activities and maximizing outcomes, or ob-
taining other results that would be impossible to achieve without Al, based
on our cognitive capabilities when faced with huge volumes of data. Through
Al systems there will be a trend to reduce or eliminate distorted, inaccurate,
illogical or irrational interpretations that happen when human brains process
data and information. In essence, it is a matter of managing complexity and
uncertainty, reducing cognitive biases and optimizing “management” (reduce
time and cost) of data-information patterns that support activities and human
decisions (Luhmann, 2005, p. 10; 2010, pp. 220-225).

Within this context, although initially artificial intelligence has been used by
the private sector, it is also a key factor for countries’ economic and social
development, if adopted by the public sector as shown by ECLAC in a recent
report (2018), that emphasizes the fact that Al can also be used for economic
and social development, based on the sustainable development goals adopt-
ed by the United Nations in 2015 (2030 Agenda for Sustainable development;
United Nations, 2012, page 45; 2016, cons. 31). The State also has this very
valuable tool available for achieving these goals.

Within this framework there appears the notion of “smart state bureaucracy”
(or bureaucracy 4.0). This notion that includes Justice 4.0 presupposes the
adoption of a new paradigm: the progressive transition from a digital to a hy-
brid intelligence model, mixing human and artificial intelligence. This entails
a two-fold challenge, related to a double transition for States. While shifting
towards an integrated, digital government®, strategies must be rethought
of to link data, knowledge and information patterns with Al systems, and the
latter with human intelligence. The key of this last transition towards smart
States, and particularly smart judiciaries, is based on data and information
governance.

(4) A 2012 United Nations Survey finds that many Member States are moving from a
decentralized single-purpose organization model, to an integrated, unified, whole-of-
government model, contributing to efficiency and effectiveness. The model aims at cen-
tralizing the entry point of service delivery to a single portal where citizens can access
all government-supplied services, regardless of which government authority provides
them. (United Nations, 2012, p. 85).
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Should the States start to develop a hybrid intelligence model based on Al sys-
tems, public sector capabilities would be reinforced to favor evidence-based
decision-making, reduce transaction costs, carry out impact assessments and
ex-ante and ex-post evaluations, identify/eliminate/replace unnecessary, ob-
solete, insufficient or inefficient regulations or administrative burdens, par-
ticularly for the analyzed topic, and promote ease of access through a friendly
interface.

All the above is not merely theoretical speculation. Quite the opposite, arti-
ficial intelligence is a reality that is developing fully in our judicial system in
an unprecedented manner, even considering the international arena. We are
referring to “Prometea”.

3.1. Buenos Aires City Attorney-General’s Office: “Prometea”

Prometea (Luna, 2017; Corvalan, unpublished; Corvalan, 2017a) is Al created
in Argentina, within the Buenos Aires City Government Attorney-General’s
Office, which combines prediction with different layers of digital assistance.
Furthermore, this Al is currently applied in three processes within the Inter-
American Court of Human Rights (hereinafter IAHR Court) and has been pre-
sented to a few of the most important institutions worldwide.

According to the technigue known as “supervised automated learning”, Prom-
etea has greatly optimized bureaucratic processes. Moreover, this Al system
is @ mix of three layers of innovation working as a whole. Firstly, it uses an in-
tegrated screen, eliminates clicks and the opening of several windows on the
computer. In a single screen, the user has all resources available for doing the
job. Secondly, it works as a virtual assistant based on voice recognition or natu-
ral language processing (chatbot). This makes it possible to control matters re-
lated to terms and formats in all case files ruled on by the High Court of Justice
of Buenos Aires City. For instance, on the basis of five questions, the program
can fully complete the prosecutor’s opinion on why an appeal should be re-
jected because of it being untimely. Thirdly, it works in a predictive manner. In
20 seconds (on average), it can find the applicable solution just by entering the
case number. This task is carried out by reading and recognizing court decision
patterns available on the web of other lower courts. Once Prometea identifies
the solution, it allows the user to fill out the opinion based on a few questions
and shows a preliminary view of the final document, which can be edited on-
line. That is to say, the first draft version is automatically generated by Al.

In brief, Justice 4.0 is possible and can be harnessed to extend innovation to
other processes, essentially in the equation citizen-court operator-Judiciary.
Those systems that use artificial intelligence in the interface, as is the case of
“Prometea”, can be applied as “virtual assistants” so that citizens intuitively,
easily, directly and in a friendly manner come closer to the Judiciary, which
favours an “assisted opening” of justice. This assistance can be provided
through different channels, including particularly the traditional “human-to-
human” contact.
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Although this Al was initially developed for its use by public servants working
with the proceedings (back office), the idea is to develop these systems so
that they can serve citizens as virtual assistants (front office).

4. Conversational agents or “chatbots” for assisted openness

For instance, let us suppose that you wish to access a judgment or statistical
information on how to solve a given case according to the most widespread
criteria. You connect and interact with a conversational agent (of the Siri
type, or iPhone or Waze traffic assistant) and after a few questions, the sys-
tem presents information for you to read or download, wherever you are. No
doubt, this is an unprecedented simplification of access to justice. Although
it may sound unreal, from a technological standpoint it is relatively easy to
implement, although it may be complex from other standpoints: for instance,
making the information inter-operable, ensuring an appropriate data gover-
nance, guaranteeing access to the Internet, training and educating people to
work on its development and adapt to this kind of interactions, etc.

In essence, the rationale of a conversational agent (also called a chatbot)
is related to a new paradigm developed at the end of the last century. One
of its promoters is Tom Gruber®, co-founder of Siri Inc. (2007), a company
that created the namesake artificial intelligence, then acquired by Apple in
2010. The notion for defining an Al-based personal assistant is linked to “in-
telligence at the interface”. This means that the interface knows a lot about
the user, understands its context, is proactive and improves with experience
(Gruber, 2008). Intelligence at the interface changes the paradigm of interac-
tion on the Internet.

In the first phase of progress, we come across the “Hansel and Gretel” model.
Here the user chooses the path and technology joins the dots, as happens
with hyperlinks. During this first stage, the user’s role entails following the
path drawn by the links, whilst the only role for technology is to connect the
different elements on the Internet. That is why it is called “bread crumbs in the
forest”. The second, is the “portal” model in which the user chooses a channel
and technology conveys the contents, as would happen in broadcasting. In
this case, technology allowed a permanent, uninterrupted data flow, based on
which users could communicate or obtain information. During a third phase,
there appears the rationale of search engines or “magic words”, in which the
user states what he/she wishes to search for and technology finds the rel-
evant, quality contents to feed back to the user. A great example of this is
Google. This company has catalogued and organized contents on the Internet
so that the most important contents can be accessed by providing only a few
key words on what is being sought.

(5) See Tom Gruber’s official website: www.tomgruber.org, and particularly, http:/
tomgruber.org/bio/bio.htm
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Finally, we come to the intelligence at the interface paradigm in which the
user simply interacts “naturally” and technology solves the problems, con-
necting to different systems that can meet the needs of a person after the
system has undergone a “learning” process. Within this paradigm, a “conver-
sational agent” is one of the modalities.

These assistants are starting to play a central role in the 4.0-type organiza-
tion. This virtual assistance modality allows quicker access to information, or-
ganizes calendars and manages several tasks. It all depends, to a great extent,
on which is the artificial intelligence supporting it. To see a basic version of
these systems in action within the public sector you can access “BA147”, the
Buenos Aires City Government virtual assistant. This chatbot is presented as a
first point of access to obtain information on several State-provided services,
request guidance in general, ask for help with appointments, submit requests
and, eventually, clarify doubts on the local State’s public services.

Simplification brought about by these digital assistants is very important vis-
a-vis traditional red-tape scenarios. Basically, conversational agents radically
optimize the citizen/services equation. The fact that people can access infor-
mation in an extremely simple way, just by answering two or three questions,
“chatting”, interoperating with automatic agents to guide them and leading
people to find the information they were looking for in a speedier, more intui-
tive and efficient way is a great contribution to the intended citizen “acces-
sibility” to a wealth of state data and services.

This does not mean that users are necessarily happy or satisfied with the re-
plies of these conversational agents. There are studies that show the opposite
(Luger & Sellen, 2016). Nonetheless, the usefulness of these “artificial tracker
hounds” goes well beyond simple assistance and, no doubt, facilitates, guides
and allows access to information immediately, in an orderly and useful man-
ner.

In essence, there are three big conversational systems.

The first is the most basic and often times used in these last few years. The
system is trained utilizing pre-set questions, while offering on the screen the
most frequent questions on certain topics or services that are among the
most common, processing the language to interpret the user’s wish through
a neural network or machine learning technique that interacts with the user
through question-guided dialogue. BA147 is an example of this system.®

The second version of these conversational agents is linked to the most so-
phisticated artificial intelligence systems (deep neural networks). Open dia-
logues can be generated because the networks usually shape conversations
as a matter of prediction of the following sentence, or the potential answer
based on the previous conversation.

(6) See the website: http:/www.buenosaires.gob.ar/
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The third version and the most sophisticated of these conversational agents is
the one most recently presented by a team of researchers from Microsoft and
a few universities. A dialogue model is presented in images combining the
recognition of scenes and sentiments, using a natural language model. The
idea is for the conversational agent to express more “emotion” and for this
purpose, visual information can be included (different images, objects, scene
features and facial expressions). The system was trained and tested in a mil-
lion real conversations on social networks (Huber et a/, 2018).

In this advanced conversational agent model, questions and answers are put
into context. According to researchers, the images’ “down to earth connec-
tion” provides significantly more informative, emotional and specific answers.
Furthermore, other research work points out to the fact that these agents
must provide information and show empathy to participate in conversations
(Bickmore & Casell, 2001, pp. 293-327; Bickmore & Pickard, 2005, pp. 293-
327; Casell et al, 2000, pp. 29-63).

Beyond the different conversational agent modalities, these can facilitate
interaction between the explosion of information and citizens. Through this
“intelligence at the interface”, the user simply interacts with the state organi-
zation, whether by speaking such as with Siri (Apple), Alexa (Amazon), Prom-
etea (Buenos Aires Attorney-General’s Office), or chatting with these systems
through conversational agents, such as WhatsApp. Prometea, for instance,
works in both modalities at the Buenos Aires City Public Ministry and at the
Inter-American Court of Human Rights where it is already operational.

A smart, inclusive Open Justice paradigm (Justice 4.0) can be developed on
the basis of the above.

5. Towards a 4.0 Justice: open, smart and inclusive

By setting forth a new justice paradigm from this perspective, we are referring
to the adoption of new technologies to reinforce and improve citizens’ rights
to access. That is to say, here technology is a key factor to optimize rights
and simplify bureaucracy. Thus, although it is put forward as an accessory
to human service, in fact it is becoming a core player. Without technology it
would be practically impossible to achieve a substantive improvement in the
enjoyment of rights.

This approach does not intend to make human beings serve technology, quite
the opposite. Nonetheless, knowing how the new technologies operate, can
help deploy strategies and substantive reforms in an organization that was
developed to manage data and information in light of other technologies. De-
signing paper-based bureaucracy is quite different from a digital-based sys-
tem. Therefore, it will be necessary to re-think and establish a re-engineering
of flows and processes if one intends to apply artificial intelligence. We could
say that, to a great extent, technology conditions the rationale of data and
information storage and management. In turn, all this has a direct impact on
the effectiveness of people’s rights.
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Since Open Justice is a notion that mainstreams a broader one regarding state
governance and the Open State, here we only focus on the potential adoption
of artificial intelligence to exponentially simplify and optimize the citizen-da-
ta/information/information patterns-judiciaries equation. In this regard, voice
recognition could be used so that, through a digital assistance, a court deci-
sion or certain information on the web or on a portal can be “brought” to the
screen and displayed accurately and quickly.

Assisted openness is linked to examples such as the one provided above. At
this stage, we can make a summary by dividing innovation based on the use of
artificial intelligence into three layers, as a contribution to the notion of smart
and open justice.

¢ First level of assisted openness (basic). The core idea is to reduce the num-
ber of clicks, steps and opening of “windows” in the virtual environment, so
that the digital assistant saves time and “digital bureaucracy” for obtaining
general information. Here “intelligence” aims at achieving greater efficiency
in access to static information that is usually stored in cyberspace. At this
level, among others, we can find examples of facilitation of basic information
on the organization, formalities, appointments and matters related to specific
formalities (such as the BA147 chatbot).

Second level of assisted openness (intermediate). Here the basic idea is to
guide citizens vis-a-vis certain interactions in the judicial environment. A per-
sonal response is sought to a specific question by citizens, and it essentially
relates to providing useful information within the formalities and processes
available on-line for the user that has connected to the website. For instance,
when notice is served upon a person and he/she wishes to learn about the
basic issues concerning that court notification. It could also be applied as
a citizen information tool when there are litigations or matters that could
be brought to court, guiding the citizen on his/her situation and prognosis
(for instance, if there are tax-related questions). At the Public Ministry, we
are currently working on a digital assistant that could guide citizens vis-a-vis
problems linked to jurisdiction, for instance, should a court notification be
received with regard to local taxes owed. It must be noted that within Buenos
Aires City, there are over one million tax writs (Judges’ Council, Buenos Aires
City, 2018).

Third level of assisted openness (advanced). This level aims at having digital
assistance provide the capability of accessing, recognizing patterns and then
assisting citizens in more complex matters. For instance, from a simple statis-
tical analysis (how many judgements were issued by a court as to the statute
of limitations and under what legal standards) through to predictive intelli-
gence matters, such as the analysis of a potential court response to a specific
case based on precedents and response patterns in similar cases.

At present, artificial intelligence systems can carry out those tasks, so it would
be possible to apply them to the court environment. The City’s Attorney-Gen-
eral’s Office is evaluating the implementation of Prometea for this purpose.
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On the other hand, these levels do not exclude one another. On the contrary,
the idea is to add “layers of assisted openness” allowing a progressive im-
provement in the quality of access to knowledge and, on the other hand, the
optimization of the access rights at stake. And besides obtaining other ad-
vantages related to openness and accessibility, Al systems are key factors to
guarantee access of persons with disabilities.

For instance, a smart system capable of identifying relevant contents on a
website or in a document, and conveying them according to the specific needs
of each person is one of the benefits provided by artificial intelligence. For in-
stance, the use of image recognition to describe their components would be
a useful tool for visually-impaired persons.

In brief, it is a matter of advancing innovations to favour inclusion: the so-
called “inclusive innovation”. In justice openness, applying breakthroughs
such as artificial intelligence so that people can achieve access and a more
overarching understanding of the situation with regard to a court case or a
legal problem is a useful tool to serve justice and peoples’ rights.
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SOCIAL MEDIA AND OPEN JUSTICE:
THE CASE OF COURT NO. 10,
CITY OF BUENOS AIRES

PABLO CASAS* - YASMIN QUIROGA**
ANTONELA MANDOLESI***

1. Introduction

Given the framework in which this article is published, we will not elaborate on
the theoretical background of Open Justice.® We will simply use this space
to convey part of the experience of implementing open policies at a Criminal,
Small Claims and Contraventions Court in the City of Buenos Aires (CABA),
Argentina.

One of the main reasons for starting this search was, undoubtedly, the actual
discredit and lack of trust of the community in the Judiciary that we belong
to. The results of any opinion poll can quantify what we perceive in the social
environment in which we carry out our duties.

Even though the figures and measurement environment used to prepare any
statistics or opinion survey tend to solely reflect the views of a few actors

(*) Head of the Criminal, Small Claims and Contraventions Court No.10 of the Autono-
mous City of Buenos Aires.

(**) Official of the Criminal, Small Claims and Contraventions Court No.10 of the Autono-
mous City of Buenos Aires.

(***) Clerk of the Criminal, Small Claims and Contraventions Court No.10 of the Autono-
mous City of Buenos Aires.

(1) For this paper, we will consider a generic approach to the definition of Open Justice
as an extension of the philosophy and principles of Open Government (especially Trans-
parency, Participation, and Collaboration) applied to the justice environment where in-
novation and, currently, information and communication technology (ICTs) are key tools
for these initiatives.
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within the system, the appraisals obtained about the operation of the judi-
ciary lead us to believe there is a need for change in the relationship between
the community and the administration of justice. Criticism is mainly focused
on slow case management and resolution, poor service delivery, lack of trans-
parency, detachment from the parties of the proceedings, and excessive bu-
reaucracy, among others.

We feel that we are part of a universe that we share with many other people.
In the different judiciaries within a federal country such as Argentina, much
effort is focused on performing the jurisdictional task in the best way possible.

Based on this idea, we analyzed how we could contribute to raise trust levels
in justice administration through changes in our practices.

As we defined our strategic plan, we scheduled a series of group meetings
with the court’s team, in which we reflected on what we did, how we did it,
and why we did it in a specific way. Those meetings helped us not only to
strengthen human relationships but also standardize the work processes and
outline our strategic objectives: promoting open data and the use of ICTs, as
well as coming closer to the community.

2. Use of social media

Back in May 2016, we decided to open a public social media account® that
would guarantee access to information that, although already public, was not
available to everyone, despite access to public information being a fundamen-
tal right in a democratic society.®

Regulations prescribe that all judicial offices shall have a book of public ac-
cess containing all decisions made therein, and to which every citizen has
access to by merely appearing before the reception desk of the court and
requesting it. It is known as the “Judgment Protocol Register Book”.

We gathered information therefrom and decided to maximize its dissemina-
tion through the publication of these court decisions and judgments in a so-
cial media account.

(2) https://twittercom/jpcyfl0?lang=es

(3) Article 13 of the American Convention on Human Rights, defines the right to free-
dom of expression as the right to “to seek, receive, and impart information and ideas
of all kinds”. It includes information held by the State. In the same vein, Article 19 of the
Universal Declaration of Human Rights protects the right of access to information as it
states that “everyone has the right to freedom of opinion and expression”; and that “this
right includes freedom to hold opinions without interference and to seek, receive and
impart information and ideas through any media and regardless of frontiers”. Moreover,
Article 19 of the International Covenant on Civil and Political Rights aims at protecting
access to information from a perspective of the right to freedom of expression as a collec-
tive right. At a legislative level, Law 27,275 on the Right to Access Public Information and
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We have always been very much aware of the need to guarantee the protec-
tion of personal data contained in published decisions and judgments. There-
fore, we designed an anonymization process in order to eliminate all sensitive
data that could allow for the identification of the people involved, as a way of
solving that tension created between the individual right to privacy and the
collective right of access to information.®

When we launched this initiative, we started using pdf. file format for the pub-
lication of the documents, which required installing a licensed program that
enabled us to work on and edit the files.

Picture 1. Number of recorded accesses to published decisions on social media
of the Criminal, Small Claims and Contraventions Court No. 10 (CABA)

B @ipcyf10

851.366

Note: the number of recorded accesses to decisions published in the court s social media account (851,366
according to the above picture) shows the big contrast compared to the only time the Judgment Protocol
Register Book was asked for in more than 20 years of judicial experience of the court staff.

After some time and within the framework of the training carried out together
with the access and open data area, Judges’ Council, City of Buenos Aires, we
realized that we could add value to our publications by meeting the require-
ments of the various actors who work with open data. Therefore, we started
to convert the type of file to make publications into an open format (.odt). In

Law 104, Autonomous City of Buenos Aires, specifically establishes that “Every person
has the right to request and receive complete, thorough, adequate, and timely informa-
tion. In order to exercise the right to access public information it shall not be necessary
to prove a subjective right, legitimate interest, or reasons in support of that request.”

(4) Section 6, subsection 1 of the CABA Act 104 establishes among the limits on ac-
cess to information “that affect the privacy of the people or refer to sensitive data in
accordance with the Personal Data Protection Law, Autonomous City of Buenos Aires.
This exception shall not be applicable when there are technical mechanisms to decouple
sensitive information or when consent is not necessary or when the person/s to whom
the requested information refers to has provided his/her explicit consent.”
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this sense, we followed the definition of open data from datos.jus.gob.ar Open
Judicial Data Portal:

“..The publication of data in digital formats for reuse and redis-
tribution by citizens is a global initiative linked to Open Gov-
ernment policies. Its purpose is to make data and information
available to all citizens, with no restrictions of access, copyright,
patent, or other control mechanisms. When data meets these
requirements, it is deemed to be open data...”

3. Open data and statistics

We also created an open data repository® where, on the one hand, a dataset
containing records of all interlocutory orders and judgments issued since May
2016 can be found and, on the other hand, a second dataset about conducted
hearings with details about their type, number and duration.

We have currently achieved a reduction in the data upload time, which allows
for published orders and judgments to be fully updated since we strive to
publish information within timelines that can guarantee the value and good
use of such data.

These databases that we create daily also allow for measuring different aspects
of our work. For instance, they provide information in order to generate indica-
tors regarding the time involved in the completion of a hearing, the number of
judgments issued and their type, the number of cases in each field per year,
and a lot of other information that was also published in our social media for
citizens to access, so at to guarantee the principle of maximum access.®

Picture 2. Metrics on orders (2017) and hearing times (first semester of 2018)

0 ° -
o o o 0
[ ]
° ° eeo0 e
Prepared by the authors.

(5) See https://drive.google.com/open?id=0B9wNhp3GjjazZ2VCaVZmM3IMwTTq

(6) National Law 27,275 aims at guaranteeing the right to access public information. It is
based, among other guiding principles, on promoting citizen participation and transpar-
ency in public administration, and its “principle of maximum input”, which is defined by
the law in the sense that “the information shall be published in a thorough manner, with
the highest level of disaggregation possible, and through as many means as possible”.
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4. Hearings’ public agenda

When we, as lawyers, think of the process in terms of publicity, the idea seems
to be closely related to the principles of orality and immediacy, which are
paradigmatically guaranteed by the hearings held.

Indeed, said principles contribute to a great extent to the objective of trans-
parency in the exercise of the judicial function, since it enables visibility with
no interventions or alterations, of every issue that is argued, questioned, al-
leged, ordered, or pronounced orally in a hearing setting, which will then be
succinctly recorded in a document.

Orality is, as a matter of fact, the natural means of communication between
human beings, and our procedural rules embrace this reality and prescribe
orality for the most important stages of the proceedings.

This is the reason why we thought it was crucial that, as part of the opening
process, we include the publication of the court’s hearings schedule so that
any person of legal age can attend any hearing.

Picture 3. Broadcasting of court hearings on social media

LIITTLELTY

Note: we make weekly announcements of the dates and times of the scheduled hearings with a brief com-
ment on the hearing ‘s objective.

5. Case file digitization

This experience required our own training in hardware and software tools
management, as well as in new information technologies (ICTs).

After working tirelessly, we managed to digitize over 90% of the files of cases
currently being heard by the court, which required new skills to learn how to
deal with and process digitized documents without resorting to paper.

Thanks to this project, and the recent implementation of the new electronic
filing system (Judicial Electronic Files Management System) which includes
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digital signatures in electronic notices, there was no need to modify our inter-
nal working systems since they were limited to the objective of maximizing
the ICTs.

6. Remote hearings: videoconference system

Another important contribution, also related to the use of ICTs, was the use
of a videoconference system to hold certain types of hearings or upon the
request of one of the parties.

We have documented such great contribution in terms of access and partici-
pation of people with disabilities in the proceedings. It also helps to come into
contact with persons deprived of their freedom, which enables more frequent
contact from the penitentiary institution, besides being cost-efficient, and re-
ducing security problems related to the Penitentiary Service transfers.

We can also see the value of the videoconference system in those hearings
where the debate is merely technical and attorneys are the only ones required
to attend (prosecutor, defense attorney, plaintiff attorney, or guardianship ad-
visor), which favors the optimization of resources and avoids the transfer of
professionals to the courthouse.

Picture 4. Videoconference system

7. Co-creation as a tool for citizen participation

This court has jurisdiction over contravention matters regulated by Law 1,217
in those cases in which a contravention judgment is required in view of a
sanction imposed by the administrative authorities of the City Government
because of a violation of Law 451 (Section 24). This process does not require
mandatory legal counsel, but merely the appearance of the alleged infringer
before court (Section 29 of said law).

Now, on numerous occasions, the citizens appeared before court to exercise
their rights explained they had received an official notice they did not under-
stand.
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Therefore, we reviewed the text of these notices served by the court and
realized they were written in “judicial” language. We then drafted a new text
written in plain language and we posted the new version on social media for
the community to suggest appropriate changes.

Said publication generated a higher degree of citizen engagement and we
received different proposals to modify terms and/or expressions used in it
through our social media account.

The proposal aimed at generating a collaborative drafting process of the
document in which those potentially affected could take direct part in the
transformation of an element of the justice administration system to jointly
improve a specific result (the contents of notices), based on the experience
gained, and create an added value of social nature.

It all led to a new wording of the text, written in simpler and more comprehen-
sible terms for the real recipients of the message which, from our perspective,
resulted in a success story with regard to the co-creation of a legal document
with citizens.?

Picture 5. Co-creation of notices in plain language

do PCyF 10 =
Juzgado PCyF 10 - . J:l:(g.aw = .
@ G~ @
¥4 participacionciudadana en la o
Seguimos trabajando convencidos de que el #CoCreacion [ de #LenguajeClaro @ 2
de una #JusticiaAbierta 44, seguimos
recibiendo aportes @consejomcaba

#LenguajeClaro aporta a la #JusticiaAbierta.
Escuchamos -leemos- opiniones, criticas,
sugerencias.

11:03 - 5 sept. 2017

64retweets 156Mequst:. PGB @O P L A @ Q e
533-20ct. 2017
& Consejo Magistratura, Inés Selvood, Mariano Heller y 7 més 13 Retweets 31Meguss @ D RNDPO DGO -

(7) We chose this text as a possible definition of “co-creation”: “governments and citi-
zens that jointly initiate, design, and implement programmes, projects, and activities.
Even though this term is very similar to the notion of citizen participation, the main dif-
ference is that it is not only a matter of having the practical knowledge but also ensuring
practical outcomes are achieved.” (Cafares, 2017).

Open Justice: An Innovation-Driven Agenda for Inclusive Societies | 179



Pablo Casas - Yasmin Quiroga - Antonela Mandolesi

8. The puertarron

In the process of implementation of this plain language policy, we also aimed
at replacing all the words that we were used to utilizing and that, most likely,
someone that did not belong to the legal environment would not understand.
We believe that the discomfort in society against the Judiciary may have to
do with the difficulty in understanding the language used in an iconic manner
in legal documents.

We are convinced that clear language is necessary to deepen democracy and
increase people’s trust in their institutions. After all, there is no real transparency
if citizens do not fully understand the contents of public information. We took
ownership of an initiative that a Mexican colleague, Dra. Maria Silva, had promot-
ed and used her idea of a “puertarrén” (word that results from the combination
of the words “door” [puertal.and “chalkboard” [pizarrén] in Spanish)®.

In one of our working meetings, we created a list of words and expressions
that we committed not to use any further from than time onwards.

As an example, we eliminated the use of formal words such as “folio”, “disag-
gregation”, “indicted”, and replaced them by “page”, “breakdown”, and “ac-
cused”. We also committed to stop using words in Latin that we have custom-
arily included in our “judicial” language.

Picture 6. Qur “puertarron”

m Maria Silva @ (" seouir )
Seguir v
V)V e@Mariasivate L8 2

Y al final del dia... asi acab la puertarrén de
palabras prohibidas para hacer
#SentenciasCiudadanas con #LenguajeClaro

LENCDATE +Claeo - H JUSTICARGEET

Q:O‘Sg Bloerns en ey &t
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S (Ve

AoS \{ NSTS  ConMmEeanso

feqiino SR
N TESNSAQILAR
e S

S NloenBan o= s Nl

IR
AN ESTRS 15 AU
fetuehy D (&2 Mhado

MENSURRGON QuNTIvA

CONPARE Ca=.
e

18:06 - 11 ago. 2017

90Retweets 122Mequst: DG P BPDI* PG

(8) See https://twitter.com/MariaSilvaTE/status/896176008914587648
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9. The people who make up our working group

Another step in the opening process was the publication of a biography and
a photograph of each court member in our social media account. Anyone can
access the personal and professional information of those of us who carried
out this initiative at the Criminal, Small Claims and Contraventions Court No.
10 of this city.

In closing, we have shared a part of this initiative that is underway because
we believe in the importance of transparency in performing the jurisdictional
role, the importance of meeting the demand for accountability, and the need
for specific enhancements that will contribute to having more reliable judicial
systems as a means of improving the democratic legitimacy of our justice
administration system, which is entrusted with the important task of ensuring
respect for the rights and guarantees of the people.
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OPEN DATA ON THE PENITENTIARY
SYSTEM: NATIONAL STATISTICS SYSTEM
ON SENTENCE ENFORCEMENT

HERNAN OLAETA*

1. Introduction

There was progress and setbacks during the structuring of penitentiary statis-
tics in Argentina until the final consolidation of a true regular and thorough in-
formation system. Among the earliest precedents concerning information on
prisons, back in the mid-19t" century, came from penitentiaries and municipali-
ties, together with studies on clinical criminology, which were the common
source for inquiries both at the official and academic levels. Thus, work from
the most renowned representatives of local national positivism (/ngenieros,
Dellepiane, Lancelotti) frequently used statistics and studies from peniten-
tiaries.

These first productions were based, mainly, on provincial or national records
(Federal Capital city and National Territories) and not on more comprehensive
surveys covering all provincial jurisdictions. In this sense, Ministry of Justice
reports (annually raised to National Congress), included insufficiently system-
ized information of the National Penitentiary system’s population as well as
of those on trial, sentenced, women, and minors. This situation dramatically
changed in 1906 with the implementation of the First National Prison Census,
which was the first official initiative for collecting national data (that is to say,
from all jurisdictions) on this topic.

Although the census was a success in terms of scope and results, unfortu-
nately it could not find its place as a regular, ongoing study. The following

(*) Coordinator of Justice System Studies and Statistics, Under-Secretariat of Justice
and Criminal Policy (Ministry of Justice and Human Rights of Argentina).
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survey with this kind of scope and known outcomes was carried out in 1932
and it was not until the 1950s that new penitentiary data were obtained again
for only a few years. After this phase, in the 1970s, the initiative of carrying
out surveys on national penitentiary data had its comeback and a new series
of studies covered the 1972-1983 period, when they once again came to a halt.
And that is how we got to the 1990s when these initiatives were finally ma-
terialized with the passing of Law 25,266 on Statistics Structuring in the year
2000, followed by the creation of the National Statistics System on Sentence
Enforcement (SNEEP) in the year 2002.

2. The National Statistics System
on Sentence Enforcement (SNEEP)

Law 25,266 prescribes that the National Directorate for Criminal Policy in Jus-
tice and Criminal Law matters, at the Ministry of Justice and Human Rights,
is the body in charge of producing the official statistics on criminality and
operation of the criminal justice system. Within this framework, the Director-
ate created the National Criminal Statistics System, with a view to gathering
information recorded by the offices that are part of the criminal justice sys-
tem: the police forces, criminal justice, and prisons. Thus, as one of the links
within this comprehensive system, the National Statistics System on Sentence
Enforcement (SNEEP) was implemented in 2002. It covers, at a national level,
persons deprived of their freedom due to a criminal offense.

Chart 1. Components of the official statistics about criminality
and operation of the criminal justice system

a. Deprived of freedom
population, under
pre-trial detention, b. Operation and c. Structure and
custodial sentences, daily life at personnel at

security measures, criminal enforcement criminal enforcement
or sanctions for institutions institutions
misdemeanours

There are penitentiary institutions at the federal level with units located
throughout the country, and at the provincial level there are penitentiary in-
stitutions usually organized under the form of a provincial penitentiary or any
similar scheme. There are a series of bodies placed within different legal and
political jurisdictions. This complex organization posed obstacles in the de-
sign of a valid system for regular data collection across the whole country
that required the same analysis units and the needed scientific thoroughness.
Moreover, the population deprived of freedom for having infringed a criminal
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law is not only found within the penitentiary area. There are people detained
at police stations as well as children and youth who have infringed the law and
live in institutions or homes. In order to deal with both groups, the Director-
ate carries out two specific surveys on two areas that are not included in the
SNEEP, which are published in a supplementary and parallel manner.

SNEEP’s objective is to understand criminal enforcement in its broad meaning;
that is, not only in the enforcement of freedom-depriving sentences but also
in the enforcement of security measures and misdemeanor sanctions consist-
ing of deprivation of freedom. Moreover, it includes information referring to
pre-trial detention (which does not constitute an enforcement of the criminal
sentence) due to the quantitative value it has within the population deprived of
their freedom in our country and, therefore, its qualitative value in reference to
the operation and daily life of the criminal enforcement institutions.

SNEEP’s users are criminal detention units within the structure of the federal
and provincial system. The design of the questionnaires for data collection
was based on the Law on Sentence Enforcement (Law 24,660). These are
two questionnaires that have to be replied by each detention center and that
refer to the total population in those locations. The first instrument is a set of
basic charts containing information that takes the institution as the analysis
unit and is divided into groups. The information required is basically: quantity,
legal situation, departures (of those prosecuted and convicted), number of
visits and episodes of disturbances, number of suicides, deceased, and prison
breaks of those who lived in the prison during the past year, disaggregated
by gender, age, and jurisdiction. The second instrument is a census of the
population detained as at December 31 each year in each detention center.
The analysis unit is the number of people who are living in a given jail on
that date. The census collects the following information on each of the indi-
viduals: age, gender, nationality, marital status, education level, work status,
place of residence, legal jurisdiction, legal situation, date of detention, date
of sentence, center of provenance, type of offense charged for, participation
in paid work, in job training activities, in recreational activities, medical assis-
tance, visits, disturbances, disciplinary sanctions, type of conduct, breakout
attempts, suicidal attempts, injuries, sentence duration, security measures,
recidivism, progressivity regime, temporary outings, semi-open regimes, pre-
release program, intermittent imprisonment, semi-detention, sentence reduc-
tion, and women who live with their children.

The central office of each penitentiary service (or the local police) gathers the
records of all of their detention facilities and sends them to the Directorate
where the information is entered into a database created to that effect. Nation-
al and provincial reports are drafted based on the main outcomes, and sent to
the authorities responsible for the design of penitentiary policies, and are then
published for public access. Moreover, this information is also used to complete
the annual INDEC (Argentina’s National Institute of Statistics and Censuses)
statistics and to meet international requirements, such as the United Nations
Survey on Crime Trends and Operations of Criminal Justice Systems (UN-CTS).
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3. The international situation

The penitentiary statistics are one of the key indicators used at the interna-
tional level in order to analyze the situation of each country. In this sense, hav-
ing official data from SNEEP enables comparison with other countries within
the region and the world at large.

A quick international overview shows us that the average rate of worldwide
imprisonment is around 144 prisoners per 100,000 inhabitants, with signifi-
cant differences according to each region. Indeed, according to the World
Prison Population survey (2016), based on official sources, the world total
prison population was 10,357,134 prisoners in the year 2015. If we compare
the different continents, the imprisonment rate of the Americas is the highest
with a penitentiary population of 387 prisoners per 100,000 inhabitants, hav-
ing a penitentiary population of 3,780,528, which accounts for 36.5% of the
total world penitentiary population. In this sense, possibly this is because two
countries with the highest concentration of penitentiary population and high-
est rates of imprisonment in the world (the US and Brazil) are in the Americas.
Europe, on the other hand, is the continent that comes next on the ranking of
international rates with 192. It is worth noting that there are diverse situations
within the continent: while there is a great number of countries with low rates
as those of Western Europe (for example, The Netherlands, with 69, Germany
78, Switzerland 84, and France and Austria 95) some countries spreading out
between Europe and Asia have higher rates (for example, Russia with 445 and
Turkey, 220).

Half of the countries around the world have rates below 144 prisoners per
100,000 inhabitants. In this sense, Argentina is above the international average.

Chart 1. World imprisonment rates

Total penltgntlary e S B World _prlson
. population . population rate
Continents i (available as at

(available as at 31/10/2015) per 100,000

31/10/2015) inhabitants
Africa 1,038,735 102,000,000 94
The Americas 3,780,528 977,000,000 387
Asia 3,897,797 4,227,000,000 92
Europe 1,585,348 827,000,000 192
Oceania 54,726 39,000,000 140
World Total 10,357,134 7172,000,000 144

Source: World Prison Population List (2016).
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Chart 2. Distribution of persons deprived of their freedom around the world
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The imprisonment rate in Latin American countries, in the period 2002-2016, in-
creased steadily with certain nuances, especially in Brazil, Uruguay, Peru, Para-
guay, Venezuela, Argentina, El Salvador, and Costa Rica. There are certain speci-
ficities as in the case of Chile which showed steady growth until 2010 but whose
values, since then, have decreased until reaching, in 2016, the same rate as that
of 2003 (242 prisoners per 100,000 inhabitants). Mexico, on the other hand, had
an irregular evolution but we could say that in the year 2015 it had the same rate
as that of 2003 (174 people deprived of their freedom per 100,000 inhabitants).

4. SNEEP information to be highlighted

In Argentina there are 290 detention units. The jurisdictions with the highest
number of prisons are the Buenos Aires Province Penitentiary Service with 54
units, and the Federal Penitentiary Service with 33. These figures were taken
from the 2016 SNEEP Report (MJDH, 2017).

Chart 3. Detention units included in the 2016 SNEEP Report

54 SPB units

203 units rest

of the provinces

In Argentina, as at 31 December 2016, there were 76,261 people deprived of
their freedom in detention units, which implies a rate of 175 per 100,000 in-
habitants. If we add 5,714 people deprived of their freedom in police units or
those of other public forces reported by said institutions (with the exception
of Rio Negro province that did not provide information), the figure amounts
to 81,975, which means a rate of 188 per 100,000 inhabitants. This informa-
tion does not include people who are not in these units such as, for example,
those subject to electronic monitoring. The National Rehabilitation Director-
ate of the Ministry of Justice carries out a Program for Assistance to People
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under Electronic Surveillance that has 357 active cases. In 2015, 45 people
were added to this regime, and another 249 in 2016. At the same time, certain
provinces have their own programs such as, for instance, the Province of Bue-
nos Aires, which as at December 31t 2016 had 1,329 people under this regime.

There has been a growing trend in the penitentiary population since the 1990s.
Besides certain periods of lower or stagnant figures, as in the years 2006 and
2007, there is a constant yearly growth in the total number of people deprived
of their freedom in detention units. In 2016, there was an increase of 5% with
regard to the previous year, but of 41% with regard to the year 2006, and of
86% with regard to 2001.

Chart 4. Evolution of the penitentiary population in the Argentine Republic
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In 2016, more than half of the people deprived of their freedom had been sen-
tenced. Although the rates are similar, the historical trend of more than half of
the detainees not being convicted was slightly reversed.

Chart 5. Evolution of the number of detainees according to their legal status
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- Convicted il Prosecuted
In line with a strong historical trend, people deprived of their freedom had been
mainly charged with theft (and attempted robbery), infringement of Narcotics
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Law 23,737, intentional homicide, and rape. In the case of infringements to Law
23,737, we can see a slight increase in comparison with last year and, for the
first time, they surpassed in number those charged with murder or intentional
homicide.

Something to be taken into consideration is that the distribution of offenses
among the penitentiary population is not comparable to the distribution of
the general statistics on offenses recorded by the police forces throughout
the country, where homicides and infringements to Law 23,737 have lower
rates compared to the rest of the crimes. In line with the historical trend re-
corded in the SNEEP statistical series, over two thirds of those convicted were
first offenders, that is to say, they had no previous convictions.

Chart 6. Evolution of convicted detainees, by recidivism
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According to the trend shown in the past years, around 20% of the people
deprived of their freedom participated in some employment training program
within the institution during 2015, while around half of the penitentiary popu-
lation participated in an educational program.

Chart 7. Participation of detainees in employment training
and/or educational programs

Did the detainee Did the detainee participate
participate in any employment in any educational program in 2016?
training program in 2016?
i 0y 1 0
Yes (21%) Formal education (45%) Informal education (8%)

\ J/

No (79%)

Did not participate (47%)
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5. Public access to SNEEP

Aiming at open databases for public consultation, the information generated
through SNEEP can be seen online, both the final reports as well as the data-
base itself. They can be accessed through a web link as follows:

Go to: http://www.jus.gob.ar/areas-tematicas/estadisticas-de-politicacrimi-
nal/wmapa.aspx

Once there, you will see the following screen where you can access the search
engine by clicking on the link “Acceso al sistema de consulta de base de datos

SNEEP” (see graph below).

Picture 1.

Estadisticas de Politica Criminal
INFORMES SNEEP POR ANO Y SNIC (2002 A 2009)

En esta seccion podra consultar los informes SISTEMA NACIONAL DE ESTADISTICAS SOBRE
EJECUCION DE LA PENA (SNEEP) y SISTEMA NACIONAL DE INFORMACION CRIMINAL (SNIC)
elaborados por la D de Politica Criminal. Esta tarea se lleva a cabo en el marco de
Io dispuesto por la Ley N° 25266 que faculta a la Direccion a requerir informacion estadistica a
diferentes organismos oficiales con el fin de confeccionar los informes correspondientes

IAccesn al sistema de consulta de base de datos SNEEP

ACLARACION:

Las cifras transcriben la informacion producida y remitida por las autoridades provinciales a la
Direccion Nacional de Politica Criminal.

INFORMES SNEEP 2016

[& Informe ejecutivo del Sneep 2016 (Sistema Nacional de Estadisticas sobre Ejecucion de la Pena)

INFORMES 15 ANOS SNEEP

[ Historia de las estadisticas carcelarias en Argentina (182 KB)

Mujeres y personas trans privadas de libertad (441 KB)

[A Panorama regional en materia penitenciara. Situacion de Argentina (1 MB)

[B Perfil sociodemografico detenidos (946 KB)

[A Situacion Procesal de las personas privadas de libertad. Analisis por Jurisdiccion (2 MB)

[B Una mirada retrospectiva sobre la problematica de las drogas y €l encarcelamiento (884 KB)

INFORMES SNEEP 2015

[A Informe ejecutivo del Sneep 2015 (Sistema Nacional de Estadisticas sobre Ejecucion de la Pena)
[ Informe sobre |os detenidos por Homicidios Dolosos

[B Infraccion a la ley de drogas y problematicas Asociadas

[A Algunas reflexiones sobre los jévenes adultos en el sistema penitenciario argentino

Mujeres privadas de libertad en el Sistema Penitenciario Argentino

Once you click on the link “Acceso al sistema de consulta de base de datos
SNEEP”, you will see the following screen where you can indicate the type of

information you wish to obtain.

Picture 2.

Estadisticas de Politica Criminal
FILTRADO INTERACTIVO SNEEP

Afios Censo Tipo de Serviclo Penitenclario

Provincia Establecimiento

Acceso a la Justicia para Personas con
Discapacidad

Estadisticas de Politica Criminal

INFORMES SNEEP POR ANO Y SNIC
(2002 A 2009)

de
Judiciales (SNEJ)

Publicaciones

Estudios de victimizacion

Encuesta sobre violencia contra las
mujeres

Nifios, nifias y adolescentes en
conflicto con la ley penal

Programa Nacional de Criminalistica

Lucha contra la Impunidad

Lucha contra el Lavado de Dinero

Readaptacioén Social

Trata de Personas

Violencia de Género

Mediacién y Resolucién de Conflictos

Centro Dr. German J. Bidart Campos

Flagrancia

Cantidad de registros resultantes: 0

Calcular Descargar CSV Limpiar
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Informacién poblacional

Género Naclonalldad

v v
Estado Civil Mujeres viviendo con sus nifios

v v
Ult. lugar de resldencla Ult. provincia de residencla
Nivel de Instruccién Ultima situaclén laboral

Capacltaclén laboral al Ingresar

Informacién judicial

Jurisdiccion Situaclén legal

Tipo de delito Reincidente

de

Actividades y otras situaciones registradas dentro de la institucion

Reclblé at. médica ult.afio Reclblé visitas ult.afo

v v
Participa en prog. laboral Hs. de trabajo remunerado

v v
Participa en prog. educativo Participa en act. deportivas

v v
Calificaclén conducta Part. en alt. orden ult. afio

v v
Tipo Infraccién disciplinaria Sanclén aplicada

v v
Fue leslonado Tentativa de sulcidio

v v

Condenas y progresividad de la pena

Condenado a Prislén o Recluslén Tlene medIdas seguridad
Perpetua
v
v
Duraclén de la condena Tuvo salidas transitorlas
v v
Incorp. régimen seml libertad Participa prog. pre-llbertad
v v
Particlpa programa de prision Participa prog. semi detencion
discontinua
v
v
Tlene periodo progresividad Tuvo reducclén de pena
v v
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This tool allows you to select one or several options of the proposed menus so
that the search can then be activated by clicking on “Calcular”.

Picture 3.

Cantidad de registros resultantes: 0

Calcular Descargar CSV Limpiar

This is how the records can be obtained: if the result is higher than O, a CSV
file can be generated and then used on Excel.

This is the screen layout:

Picture 4.
Afios Censo Tipo de Serviclo Penltenciario Cantidad de registros resultantes: 6531
2015 v Federal M Calcular |[BCERCICCIgeMN  Limpiar
Provincla Establecimiento

Informacién poblacional

Género Naclonalidad
v Argentina r
Estado Civil Muljeres viviendo con sus nifios
Soltero v ¥

For instance, the search engine was asked to perform an inquiry for 2015,
Federal Penitentiary Service, Argentine nationality, single for marital status.
By clicking on “Calcular”, 6,531 records showed up and, then, by clicking on
“Descargar CSV”, a compressed file that can be opened with WinZip was gen-
erated:

Picture 5.

b sNeepzip A
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THE OPEN GOVERNMENT PARTNERSHIP:
A SOUTH AFRICAN CIVIL SOCIETY
ORGANISATION PERSPECTIVE

BOROTO NTAKOBAJIRA "

1. Introduction

The Open Government Partnership in South Africa was a step towards
achieving the goals that the post-apartheid regime set to reap the benefits of
democracy. At time when the country was inaugurating its fifth democratic
administration, the focus was to come up with clear strategies that speak to
national needs and aligned to international commitments.

The National Development Plan (NDP) was adopted by the National Govern-
ment as an engine for socio-economic emancipation, strengthening democ-
racy and transparency. The National Development Plan was adopted in Sep-
tember 2012 as a vision for South Africa by 2030. Internationally, the process
of developing a post-2015 Development Agenda resulted in the production of
the Global Sustainable Development Goals (SDGs).

South Africa wanted to be part of the 2030 Agenda for Sustainable Develop-
ment, an agenda that established some global priorities to help eradicate ex-
treme poverty and shift all countries toward inclusive, sustainable development.

In just over five years the OGP has grown from a membership of eight coun-
tries to 69 countries.

Countries wishing to join have needed to meet certain eligibility criteria. Ex-
cellence was rewarded, and poor performance penalised through the Inde-
pendent Reporting Mechanism (IRM).

Countries were encouraged to promote open government reforms that stretch
governance beyond its current state of practice. This would in turn significantly

(*) CAOSA, South Africa.
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transform the status quo by strengthening transparency, accountability and
public participation in government. Countries may select to either initiate new
open government initiatives in their action plans or improve on existing and
on-going reforms.

2. Open Government Partnership in South Africa

Whereas transparency and accountability were not new concepts, particularly
in South Africa, their formalisation into the OGP certainly gathered consider-
able momentum in the years of when South African adopted the 2" and 3%
Open Government Partnership Country Action plans; the 3 plan was to be
rolled from 2016-2018.

The OGP was overseen by a Steering Committee comprising governments
and civil society organisations. The Department of Public Service and Admin-
istration (DPSA) was leading the OGP at government level and it was the then
deputy Minister who was the representative for South Africa on the steering
committee.

The OGP principles, objectives, and focus aligned with the 1995 White Paper
on the Transformation of the Public Service and the South African Constitu-
tion. The White Paper emphasises that government, which spoke to the im-
provement of quality public goods and services to all, towards development
and eradicating poverty, to facilitate inclusive economic development and
growth; and people-centred and people driven

Section 195 sub-section (1) of Chapter 10 of the 1996 Constitution of the Re-
public of South Africa describes the principles under which the government
should engage with citizens and provide services. These are:

¢ A high standard of professional ethics.
e Public administration must be development oriented.

e People’s needs must be responded to and the public must be encouraged to
participate in policy making.

e Public administration must be accountable; and

e Transparency must be fostered by providing the public with timely, acces-
sible and accurate information (South African 3rd OGP Country Action plan
2016-2018).

According to the Plan, “there should be a clear and demonstrable improve-
ment from one action plan to the next. The OGP Country Action Plan should
focus on ensuring that it is responsive, retains relevance and that each com-
mitment is clearly advancing one or more of the following OGP principles:

¢ Transparency: This includes publication of all government-held information
(as opposed to only information on government activities); proactive or reac-
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tive releases of information; mechanisms to strengthen the right to informa-
tion; and open access to government information.

e Accountability: There are rules, regulations and mechanisms in place that
call upon government officials to justify their actions, act upon criticisms
or requirements made of them, and accept responsibility for failure to per-
form with respect to laws or commitments. Commitments on accountability
should typically include an answerability element, i.e. that they are not purely
internal systems of accountability but involve the public.

Participation: Governments seek to mobilize citizens to engage in dialogue on
government policies or programs, provide input or feedback, and make con-
tributions that lead to more responsive, innovative and effective governance.

Technology and Innovation: Governments embrace the importance of pro-
viding citizens with open access to technology, the role of new technolo-
gies in driving innovation, and the importance of increasing the capacity of
citizens to use technology. E-government initiatives are welcome, but to be
relevant to OGP, action plans should explain how these initiatives advance
government transparency, accountability and/or public participation.” (South
African 3rd OGP Country Action plan 2016-2018)

3. South African 3 Open Government Partnership
Country Action Plan 2016-2017

South Africa’s 3 OGP Country Action Plan clearly reflected the adherence to
the partnerships principles and linked national commitments to the SDGs by
including Goal 16 related activities such as a commitment to Access to Jus-
tice. This commitment was led and driven by civil society as an implementing
partner, something that was part of innovation, improvement and ownership
in the National Action Plan 3 (NAP3).

The plan had 8 commitments, namely:

1) Strengthen Citizen-Based Monitoring to enhance Accountability and Per-
formance.

2) Open Budgeting
3) Back to Basics Programme

4) Develop an integrated and publicly accessible portal of environmental
management information

5) Institutionalisation of Community Advice Offices as part of the wider Jus-
tice network

6) Development of Pilot Open Data Portal for South Africa
7) Roll-out Open Government Awareness Raising Campaign

8) Implement South Africa’s action plan on the G20 High Level Principles
on Beneficial Ownership Transparency and implement a register of legal
persons.
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One needs to be made aware of the fact before and during the production,
the 3@ OGP country Action Plan, South Africa utilized several complimentary
methods to collect inputs. These included requesting inputs from government
departments on commitments, undertaking community-based consultations in
various Provinces, conducting stakeholder workshops with civil society and us-
ing surveys to assess the level of citizen’s satisfaction with the provision and de-
livery of services in accordance with the principles of the OGP that include Part-
nership, Accountability, Transparency, Anti-Corruption and Use of Technology.

The commitment on access to justice, which was introduced in the 3¢ OGP
Action Plan, was led by a civil society organisation, the National Alliance for
the Development of Community Advice Offices (Nadcao), which was an im-
plementing partner.

Commitment five focused on the “institutionalisation of Community Advice
Offices as part of the wider Justice network”. Having a commitment led by a
Civil Society Organisation was an innovation according to government. And
this was also enormous for a civil society organisation to be approached by
government to lead a commitment.

As the former director of Nadcao, the late Nomboniso Nangu argued: this was
an achievement.

“One of the things that we underestimated was the enormity of
the achievement of securing a commitment in the OGP Action
Plan for a civil society organization; to co-create with the State
a commitment in the Action Plan that would be achieved collec-
tively, is that not only did we unblock the process of co-creation;
we made it a possibility and a reality. We think it also inspired
and stimulated civil society organisations to take the platform
that much more seriously and the efforts in South Africa to dis-
cuss the joint monitoring of the implementation on OGP com-
mitments are indeed encouraging. The revival of the National
Steering Committee that is true collaborative platform between
the State and civil society can be attributed to the opportunity
opened by co-creation.” (Nangu, 2016)

Despite this achievement and the encouragement by the positive energy
created in engagements, there was a need for concrete and immediate re-
sults. Along the journey, these never materialised, and the co-creation process
never worked out for various reasons.

4. Nadcao® and Commitment 5
of the 3rd OGP South African Action Plan

The National Alliance for the Development of Community Advice Offices
(Nadcao), is the only civil society organisation that had a commitment in the

(1) Nadcao has merged with ACAOSA to form a new organization called the “Centre for
the Advancement of Community Advice Offices of South Africa” (CAOSA)
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3rd OGP South African Action plan. Commitment five (5) read as follows:
“Institutionalisation of Community Advice Offices as part of the wider Justice
network”.

The Institutionalisation of Community Advice Offices as part of the wider
justice network aimed at making the advice offices a permanent feature at
grassroots level in communities to advance access to justice at the coalface
and frontline of community engagement.

This commitment sought to strengthen the advice office sector by ensuring
that the sector has the skills to lead advocacy and communications initiatives
critical for long-term sector sustainability. Skills and knowledge in networking
and engaging civic groupings and government are critical for shaping policy
and debates on the value and impact of the work of community advice of-
fices. This was essential for the sector to be recognised (through a regulatory
framework and/or legislation and has access to the funding from the fiscus).

The main objective of this project was to contribute to the long-term devel-
opment and sustainability of the community advice office sector in South
Africa. Its specific objectives are to: (1) ensure that community based parale-
gals have the requisite skills to advocate for access to justice for marginalised
and vulnerable (2) that they have the knowledge and skills to engage other
civic groupings and government so as to advance the constitutional rights of
citizens and communities (3) that the leadership within the sector is skilled to
confront various challenges (4) that research and evaluations of programmes
are conducted to ensure evidence based and cost effective interventions to
advance arguments for sustainability of the sector (5) that the sector has ac-
cess to a Case Management System (CMS) in selected provinces and based
on the results (Commitment 5 of the 3rd SA OGP Partnership Action Plan
2016-2018).

At first sight, Nadcao was doubtful regarding the benefits of being a partner
in leading one of the commitments, but later realised that this could be a
platform that had the potentiality of advancing initiatives towards the institu-
tionalisation of Community Advice Sector.

“It’s true, we really didn’t think the platform was going to
advance our initiatives and that we were not likely to derive
any benefit from participating, in particular our efforts for
advocating for the institutionalization of the sector, but was
pleasantly surprised when the South Africa’s OGP Envoy’s office
asked us to lead a commitment in the OGP Action Plan, this has
been a good misunderstanding.” (Nangu, 2016)

To deliver on this commitment, Nadcao set verifiable and measurable mile-
stones to fulfil the commitment:

1) Training community-based paralegals on leadership, governance and ac-
countability
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2) Sector training in fundraising, communications and advocacy to increase
awareness importance of access to justice in line with goal 16 of the Agen-
da 2030 SDGs.

3) Sector training in engaging and networking with other civic groupings and
government

4) Through the annual Dullah Omar School, to build a cohort of individuals
with a firm grasp of the needs of marginalised local communities and the
key role of Community Based Paralegals in driving access to justice for
these marginalised communities.

5) Engaging international actors such as the OGP, United Nations, think tanks
and other networks - the result will be a better-informed sector in relation
to opportunities and strategies.

6) Awareness campaigns on access to socio-economic rights led by Com-
munity Advice Offices.

5. Co-creation process between Nadcao
and the South African Government

Nadcao commitment spoke to key areas in the Open Government Partner-
ship:
1) Civic Engagement and Participation;
2) Public Accountability;
3) Technology and innovation for openness and accountability;

4) Strong Institutions at Grassroots level; Access to Justice

These areas were led by government who was the main partner without
whom Nadcao could not deliver on this commitment. Government led the na-
tional steering committee, and was the coordinator of all OGP commitments,
Nadcao being the only Civil Society Organisation that was leading a commit-
ment. Other commitments were led by government departments, namely the
department of Planning Monitoring and Evaluation (DPME) (1), South African
National Treasury (2), Department of Cooperative Governance and Traditional
Affairs (COGTA) (3), Department of Environmental Affairs (4) , Department
of Public service and Administration (DPSA) (6), Government Communication
Information System (GCIS) (7), Department of Public Service and Administra-
tion (8) and Nadcao was leading Commitment 5.

Commitment 5 was one of South Africa’s government pledges to achieve
social justice. It invited civil society into partnerships with government to
enhance the quality of civic participation, governance, service delivery, and
the realization of constitutional rights. Leading civil society and govern-
ment in this partnership were Nadcao and the Department of Public Service
and Administration (DPSA). The partnership, which was complemented by
other public-sector actors was supposed to implement programmes and
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interventions that coalesce towards institutionalizing and strengthening the
community based paralegal sector in South Africa. The partnership is prob-
ably the most efficient model that there is of the civic engagement that
has emerged under South Africa’s OGP. On one hand, it detailed a pattern
of civic participation through which South Africa’s commitment to the val-
ues that underpin the OGP, to access to justice, and to the challenges and
opportunities of the OGP as a partnership, can be viewed. On the other, it
threw into sharp relief what South Africa was failing to do with respect to
other OGP commitments.

The partnership between the South African Government and Nadcao saw the
tenure of meetings where strategies were defined to deliver on this commit-
ment. The meetings were initiated by Nadcao, who approached the Depart-
ment of Public Service and Administration and the Department of Coopera-
tive Governance and Traditional Affairs that were the leading implementing
agencies for commitment 5 and 3 to work together and to have a structured
approach for the National Action Plan.

From the many tripartite meetings, it was decided that there was a need to
develop a blueprint for the partnership.

It seemed however that it is only this structure made of the partnership be-
tween Nadcao, the DPSA, COGTA that was working towards the OGP com-
mitments. Other government departments were not working on their commit-
ments. This structure was dynamic because of the presence of Nadcao.

Because of the lack of follow up from other departments, the above-men-
tioned tripartite structure that was working on commitments 3 and 5 decided
to move ahead, in the hope that they could influence the bigger structure
responsible for the six (6) remaining commitments. This never materialised
however as other government departments never came on board.

In addition to this, there was a risk of having two (2) OGP processes running in
parallel, one with the tripartite structure and the other with other government
departments. This constituted a hurdle as there was no consensus on how to
move ahead without all commitments being addressed.

Because of this, the process stalled, various challenges emerged; from the
non-participation of other government departments and of other civil society
organisations who felt like they were not associated in the process.

6. Challenges to the OGP in South Africa

In June 2017, Nadcao convened a small roundtable to review progress in im-
plementing the access to justice Commitment and take stock of South Africa’s
OGP experience. At the roundtable were members of civil society, academia,
the donor community and two government departments, to discuss how the
partnership between DPSA and Nadcao enabled or hampered Commitment 5
or secured the prospects of the community based paralegal sector. It was an
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opportunity to evaluate government’s commitment to access to justice, in the
light of its adoption as an OGP commitment and imagine how the partnership
between DPSA and Nadcao could inspire similar partnerships around South
Africa’s other OGP Commitments.

At the time of the roundtable, there had been major events in South Africa’s
OGP sphere. South Africa chaired the OGP in 2016 and had just consolidat-
ed its international OGP image by becoming a member of the OGP Steering
Committee. Locally however, recent changes in the leadership of the DPSA
first and at Nadcao tested the resilience of the partnership and its ability to
deliver on the commitment. These developments further underlined the im-
portance and timeliness of the roundtable. Below is a list of the major chal-
lenges that hampered the OGP in South Africa.

6.1. Change in political leadership

Because of changes in political leadership in government, processes had to
be redefined. In South Africa, the process suffered of the endemic ministerial
reshuffles that destabilised the state of affairs; negatively impacting on part-
nerships and programmes such as the OGP. For an example, the minister who
was chairing the steering committee was moved to another portfolio and for
this reason, the coordination was lost. The new appointees did not put OGP
on top of their agendas.

6.2. Lack of institutionalisation of processes

The second challenge which is a result of the first challenge is the loss of the
institutional memory. Processes were person-dependent and were not institu-
tionalised. Despite the international commitments of the South African gov-
ernment about the SDGs, OGP, the political changes affected programmes.
When the person who was leading the process was moved to another portfo-
lio, the process died or moved with the person, but the new portfolio did not
have the mandate nor the budget to deliver on the OGP. On the other side, the
new comer who was supposed to deliver on the OGP commitments did not
understand its importance. This not only for government, but also for Nadcao
who suffered the loss of its leader, the late Ms. Nomboniso Nangu who left
with her institutional memory.

6.3. Lack of financial support

Processes such as the OGP, especially where partnerships are concerned, fi-
nancial support is a needed to keep the processes going. Convening meetings
and round tables require financial support, which government was not ready
to give. OGP is about partnership between government and civil society to
deepen democracy, openness and transparency in governance. The OGP is
inherently partnership oriented and seeks to ensure that government and civil
society work together for better governance. In most cases, government is
not ready to spend money on processed that will ask transparency from them,
hence they undermine these processes.
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6.4. Lack of Coordination

There was no OGP Coordination from government side, and from CSOs side.
It looked like some commitments, commitment 5 and 3 in the South African
case were moving forward while other commitments were lagging. This goes
to the way information was communicated, how different partners were in-
formed on the processes inside the programmes. There was no official OGP
structure through which people could engage Government.

6.5. Civil Society Organisation Fatigue

It looked clearly that CSOs were tired or lost interest. Proof for this was that
many civil society groups that were invited to meetings or round tables never
showed up. They had lost enthusiasm in the OGP,

7. Concluding notes

OGP was launched in 2011 to provide an international platform for domes-
tic reformers committed to making their governments more open, account-
able, and responsive to citizens. In South Africa, the OGP process stalled for
lack of coordination and for lack of prioritisation from government. In 2015, in
preparation of the OGP summit in Mexico, Nadcao held discussions with the
Office of the OGP Envoy in South Africa, who was the deputy minister in the
department of Public Service and Administration. Nadcao promoted that the
OGP should focus on monitoring and measuring the delivery of the SDGs, es-
pecially SDG 16. As a civil society organisation, co-creating with government
meant that we could participate in different processes, and that we are given
the needed support to execute our mission and remain a co-creation partner
of the government of South Africa on Commitment 5 of the National Action
Plan.

It is unfortunate that the political support needed was not given to Civil soci-
ety organisations. It is also unfortunate that there was no clear coordinating
structure for the OGP in government, adding to this, changes in political lead-
ership and the reshuffling of cabinet meant that the “vision careers” focused
more on their political survival and dumped an important programme such
as the OGP.

South Africa is amongst the countries that will conduct their Voluntary Na-
tional Review (VNR) for the first time in 2019. It remains unclear how this will
be feasible, as none knows which government department is coordinating all
these processes.

It is our hope however that as we approach the 2019 meeting of the HLPF,
Government will move towards renewing its intention to work with civil soci-
ety organisations to continue monitoring and measuring the delivery of SDGs.
At the same time, civil society organisations have an opportunity to revive the
OGP process and to hold government accountable. This will require renewed
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commitments and energy from both civil society organisations and Govern-
ment. International solidarity and collaboration amongst civil society organ-
isations will also contribute towards reviving the OGP.
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OPENING THE DOORS OF JUSTICE
IN COSTA RICA

SARA CASTILLO* - INGRID BERMUDEZ VINDAS**

1. Introduction

The Judicial Branch of government in Costa Rica brings the following agen-
cies together under one single institution: the Courts, the Prosecutor’s Office,
the Judicial Investigation Body and the Public Defender’s Office. The institu-
tion’s administrative function is included in the same structure too, performed
by two bodies: the Corte Plena or Supreme Court of Justice and the Consejo
Superior (or Higher Council of the Judiciary). This level of concentration in the
organization, characteristic of the Nation’s constitutional design, has turned
it into a strong, complex and diverse branch of government, with coexist-
ing agencies and functions, whereas, other countries, have them function-
ing under multiple branches and levels of government. In addition, a strong
self-managed drive for change has brought about many judiciary-led legal
reforms in justice, as well as a robust supplementary system to expand access
to justice, with a strong focus on populations in a situation of vulnerability. For
over a decade, the obligation of having a court system with a human face, of-
fering an adequate response to society’s changing demands, has consistently
permeated institutional goals.

On the other hand, political culture in Costa Rica encourages and provides for
trouble-free relations, though not always free-from-tension among the Judi-
ciary, other branches of government and other institutions. This interaction
takes place at all different levels, from the most senior positions among lead-
ers from all branches of government, through to the coordination of technical

(*) Executive Director of the National Commission for the Improvement of Justice Ad-
ministration (CONAMAJ), Judicial Branch of Costa Rica.

(**) Coordinator of the Citizen Participation Programme (CONAMAJ-Judiciary), joined
as co-author of the chapter on the Costa Rica case authored by Sara Castillo.
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management cadres, as well as in the interaction among functional and op-
erational relations.

As of the constitutional reform of article 9, Judiciary actions have aimed
at strengthening dialogue and encouraging citizen participation, until a
public policy is adopted, formally including social participation practices and
instances into its everyday activities.

Costa Rica as a country and from its Executive Branch of government, has
participated in different demonstrations and processes initiated by Open
Government as a global movement, leading to favorable repercussions in its
government’s administrative and management structures, with its presence
starting to surface in our country’s political and leadership levels. All of the
above has built an enabling and conducive environment for implementing an
Open Justice policy in the country, under the leadership of the Judiciary, ex-
pecting it to seep into other instances of our court system, while making a
contribution to the country’s vision of becoming an Open State.

This article is intended to take note of the most important milestones charac-
terizing the process, to share lessons learned and to identify the challenges
envisioned ahead along our journey towards a promissory future of opening
justice up to transparency, participation and partnership.

2. International Context

Open Justice developments in our country are closely linked to several inter-
national phenomena and movements boosting change and acting as an inspi-
rational framework. Among the most outstanding, it is worth mentioning the
following: Costa Rica joining the Open Government Partnership as a member;
the adoption of the UN Sustainable Development Goals (SDGs); and the Open
Justice Working Group under the Ibero-American Judicial Summit framework.

In 2012, Costa Rica joined the Open Government Partnership leading to the
voluntary adoption thereafter in 2013 of the commitment, by the Judicial
Branch’s Presidency, to implement an institutional policy inspired in the Open
Government principles and philosophy. This visionary step had the virtue of
organizing human resources at the highest level of the Judiciary so as to fulfill
this commitment, leading to the co-creation of a judicial policy document,
approved in March 2018® and which, in practice, is designed to group all
projects and efforts developed by the institution under this paradigm (now
reviewed and revised using novel approaches consistent with current citizens’

(1) Art. 9° of the Costa Rica Political Constitution: “The Government of Costa Rica is
popular, representative, participatory, alternative and responsible. It is exercised by the
people and three different and independent Branches of Government: the Legislative,
the Executive and the Judiciary” (this paragraph is thus amended by the single article of
law 8364, dated 1 July 2003. Published in La Gaceta No. 146, on 31 July 2003).

(2) Corte Plena session 10-18, held on 12 March 2018, Agreement XlII with Open Justice
principles. The above is stated by the explicit inclusion of relevant OJP objectives.
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demands). The adoption of the Open Justice Policy (OJP) is a historic event,
in that it is an unprecedented process, both at the international level and in
the institution’s track record.

Moreover, at the international level, the UN 2030 Agenda for Sustainable De-
velopment was chosen as a path to be followed by the Judiciary to guide
actions, fully consistent with Open Justice principles. The explicit addition of
relevant Open Justice Policy (OJP) objectives is evidence thereof.®

At the Ibero-American level, in light of the Asuncion Declaration (Paraguay),
on the initiative of the Costa Rica Judicial Branch, an agreement was adopt-
ed at the XVIII lbero-American Judicial Summit in April 2016, to create the
Ibero-American Open Justice working group. Argentina, Bolivia, Colombia,
Costa Rica, Guatemala, Nicaragua, Panama, Paraguay, Peru, Spain and Ven-
ezuela are members of this group, which was charged with drafting a pro-
posal: The Principles and Recommendations to promote Open Justice among
Ibero-American Judiciaries, Judicial Bodies and Agencies® approved at the
XIX Judicial Summit in Quito, Ecuador, in April 2018, including several themes
historically developed by the Judicial Summit, under the Open Justice over-
arching vision.

Costa Rica’s Judicial Branch representatives were commissioned with the co-
ordination of the lbero-American Open Justice working group to draft the
charter, which became a valuable feedback mechanism between the regional
level and the national drafting process of Open Justice Principles, with major
coincidences, even in their formal creation dates.

(3) Sustainable Development Goals (SDG) included in OJP:

» 9.¢ Significantly increase access to information and communications technology
and strive to provide universal and affordable access to the Internet in least devel-
oped countries

» 16.3 Promote the rule of law at the national and international levels and ensure
equal access to justice for all.

» 16.6 Develop effective, accountable and transparent institutions at all levels.

*16.7 Ensure responsive, inclusive, participatory and representative decision-making
at all levels.

* 16.10 Ensure public access to information and protect fundamental freedoms, in
accordance with national legislation and international agreements.

* 17.6 Enhance North-South, South-South and triangular regional and international
cooperation; and enhance knowledge sharing, through improved coordination and
technology facilitation.

» 1718 Enhance capacity building support to developing countries, including for
LDCs and SIDS, to increase significantly the availability of high-quality, timely and
reliable data disaggregated by income, gender, age, race, ethnicity, migratory status,
disability, geographic location and other characteristics relevant in national contexts

+ 1717 Encourage and promote effective public, public-private and civil society part-
nerships, building on the experience and resourcing strategies of partnerships.

(4) Record of San Francisco de Quito, Ecuador, 18-20 April 2018.
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3. National Context

At the national level, an environment conducive to advancements in public
institutions’ openness has also evolved, making a positive contribution to the
development of Open Justice.

Thanks to the leadership of the Executive Branch of Government (under the
Solis Rivera administration, 2014-2018) the Open Government integrating vi-
sion went beyond the e-government view, successfully working its way into
the most important ranks of the Executive. Major advances were made in
terms of citizen participation, with a small but highly qualified and committed
group of civil society organizations becoming a major player, with a strong
presence and significant weight.

In 2014, the Judicial Branch joined the work coordinated by the Vice- minis-
try for Citizen Dialogue and the National Committee on Open Government
(CNGA in its Spanish acronym),® in the Sub-committee for Citizen Participa-
tion, and commitments were assumed with Open Government National Plans
of Action [I®® and Ill, pioneering this practice.

The 2017 commitment - NPA 3 - in Open Justice Policy seeks to:

“..promote a management approach in all areas of the Judicia-
ry, based on the Open Justice guiding principles: transparency,
participation and partnership, to guarantee the right to access
a fair, independent and egalitarian justice system, and effective
legal advice leading to the fundamental well-being of persons.
Seeking, in addition, to implement a Policy, including at least the
following items: players mapping, action plan, baseline, evalu-
ation and follow-up system, including citizen monitoring and a
system of accountability to citizens, paying special attention to
populations in a vulnerable situation. At present, this commit-
ment is underway. Some of these activities have already been
completed, such as the adoption of an Open Justice policy
and completion of a Situational Diagnostic assessment. A Plan
of Action is currently being designed, and still pending is the
outlining of a monitoring and evaluation plan as well as the
systematization of the experience...” (Elena, 2018).

The Judiciary adopted the Open Government Policy by signing the Declara-
tion on “Building an Open State” and the “Framework Agreement to promote

(5) Decree 38994/2015 pursuant to which the National Committee on Open Govern-
ment was established, to facilitate and coordinate Open Government policies in Public
Administration.

(6) Year 2015 -NPA 2-Dissemination of Citizen Participation Policy in the Judicial
Branch of Government: “Fulfillment of this commitment is considered of great impor-
tance because all activities contained in the Plan of Action have been completed and
the communications strategy was developed and implemented to disseminate the Ju-
diciary’s participation policy”. Independent Reporting Mechanism, OGP.
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an Open State for the Republic of Costa Rica among the Executive, the Leg-
islative, the Judiciary and the Supreme Electoral Tribunal” in March 2017. The
document ratifies the determination of the Judiciary to move forward with
the principles of transparency, participation and partnership; committing to
the provision of justice in a full, prompt manner, with no denials, and to en-
courage respect for and enforcement of human rights.

A study performed by the Organization for Economic Cooperation and
Development (OECD) on Open Government in Costa Rica (2016), acknowl-
edged the role of the Judiciary as a key player in the country’s transition
toward an Open State. In addition, this study stated that the Judicial Branch
ranks “amongst the most advanced worldwide, in terms of transparency, ac-
countability and participation; and that there are strategies in place to create
an Open Judiciary.”

4. Progress made regarding Open Justice principles

Drafting the first Strategic Plan (2000-2005) could be mentioned as one of
the initial steps in this process focusing on the rights of users, the creation of
the Services Comptroller office, the establishment of the Gender Secretariat
and the approval of the Gender Equality Policy, the creation of User Commit-
tees, as well as the establishment of the Access to Justice Committee, made
up of several sub-committees serving the needs of the vulnerable. In 2012, the
Restorative Justice Program was also approved, to meet strategic objectives
such as: citizen participation, court backlog reduction, streamlining of judicial
processes and human resources, efforts intended to protect the rights of all
persons, without discrimination, and the operation of a sensitive justice sys-
tem, responsive to all demands from society.

So as to ensure transparency of all its actions, to strengthen public trust and
guarantee the legitimacy of court decisions, the Judiciary established the
Transparency Committee to move forward with changes in the organization
and operation of the Judiciary, seeking to promote ethically-consistent staff
behavior (particularly among judges) and limit the risk of corruption. On the
other hand, the Ethics and Values Secretariat has championed an axiological
policy based on a set of shared values.

Another advocacy activity at the national level was the work done by the
Judiciary’s Transparency Committee to improve citizen participation indica-
tors, evaluated using the Office of the Ombudsperson’s Transparency Index,
setting the improvement of the 2016 qualification as an institutional goal for
2017. These efforts yielded positive results, given the fact that, in the 2017
measurement exercise, the Judiciary branch was ranked number 5 (that is,
it moved up five positions) and scores ranged from 55.49 to 80.37. We

(7) The index can be consulted at: http:/www.dhr.go.cr/red_de_transparencia/indice_
de_transparencia_del_sector_publico.aspx
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should also emphasize that the Judicial Investigation Body (OlJ by its Spanish
acronym) is ranked first at the national level, with a 98.01 score.

Amendment of Article 11 of the Political Constitution of Costa Rica established
the obligation of the Public Administration to undergo an evaluation of out-
comes and to be accountable, so measures were adopted by the Judiciary,
including accountability to the Legislative Assembly; the yearly work report
to citizens and to all branches of government at the judicial year opening ses-
sion; the public hearings program and visits to the communities.

Since 2011, the ‘Situation of the Nation’ Program (PEN by its Spanish acro-
nym), under the Framework Agreement between the Judicial Branch and
the National Council of Rectors (Conare) has monitored the Judiciary’s
performance,® using reports grouped under the title of “Status of Justice”.
“Status of Justice” Report Il

“.includes detailed quantitative and qualitative information
about judicial infrastructure and Human Resources, manage-
ment indicators of the different judiciary offices, constitution-
al court voting patterns, data about detainees and prisoners,
among others. The report includes critical information from out-
side the Judiciary to be taken into account in the accountability
process. There are apparently no mechanisms to follow up on
the conclusions of this report. It appears that there is no formal
procedure in place to plan for actions seeking to correct the
flaws stated in the report...” (Elena, 2018)

It highlights the Public Ministry’s accountability program in communities,
whereby prosecution office staff regularly report to the communities they
serve, at public hearings. Likewise, the Pilot project “Public Ministry Nation-
al Transparency and Accountability Plan” launched on February 1st 2017 is
promissory, and is in line with the new prosecutors’ career bill which includes
these obligations in the regulation.

In July 2015, the Citizen Participation Policy proposed by CONAMAJ was for-
mally approved by the Corte Plena, with the overall objective of making sure
the Judiciary is capable of bringing citizens on board as the main identifying
feature of its operations, pursuant to Article 9 of the Republic of Costa Rica
Political Constitution. In fulfilling this overall citizen participation goal, specific
objectives were included to support citizens when exercising their constitu-
tional right to citizen participation in Costa Rica’s Judiciary and fostering a
democratic, transparent, responsible, accessible, open to dialogue, friendly
and reliable Judiciary, available to citizens across the whole of Costa Rica.

The most important progress in this field is also included in the Situation Di-
agnostic report prepared by Sandra Elena (2018).

(8) See Second ‘Status of Justice’ report (2017), which can be downloaded at: https://
www.estadonacion.or.cr/files/biblioteca_virtual/justicia/COMPLETO-2017.pdf
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Initiatives have focused on improving citizen understanding of the system of
justice, and on taking justice closer to the people. To this end, public hearings
have been scheduled to involve people, using a more inclusive language, thus
eliminating one of the biggest barriers to access, and redesigning the facilities
to make them more accessible to people. With regard to citizen participation
mechanisms, action has been taken with all judicial officers, and consultation
and participation events have been organized, such as workshops and citi-
zen committees, to strengthen users’ advocacy in selecting priorities and in
judicial decision-making processes. Lastly, legal education programs for the
people were implemented, using educational games and publications to im-
prove knowledge about citizen rights and enforcement tools, as well as dis-
semination mechanisms in the mass media and social networks.

5. Creation and approval of the Open Justice Policy

Taking national and international background information into account, as
well as all actions implemented in the Costa Rica Judicial Branch in terms of
Open Justice, an Institutional Committee was set up to draft the Open Justice
Policy. This Policy is intended to bring together all efforts made so far and
all efforts to be implemented, seeking to fulfill established goals in terms of
transparency, partnership and participation.

At a civil society general meeting with representatives from related social
organizations, and organizations showing a high degree of interest in par-
ticipating or interacting with this branch of government, eight people were
elected as representatives to join and strengthen the co-creation process of
the above-mentioned Policy. In 2016, under a Cooperation agreement, the
Economic Commission for Latin America and the Caribbean (ECLAC) helped
in the process by drafting a report used as a basis to proceed with the Policy’s
consolidation process.

After the process was completed, a preliminary document was drafted and
made public using the “focus group” methodology, in different judicial areas
across the country, including the Judiciary and civil society staff. At these
meetings, input was gathered to enrich the document ultimately submitted
to the Corte Plena that, in turn, shared the document with Judiciary unions to
learn about their views. After the time for discussions elapsed and all adjust-
ments were completed, the Open Justice Policy was unanimously approved
at session N° 10-18, held on 12 March 2018, by the twenty-two judges of the
Corte Plena.

When putting the Open Justice philosophy and principles into practice, great
importance was attached to the implementation of co-created processes and,
in addition, to opening them up to comments on the Judiciary’s website. Thus,
consideration was given to the three key elements of the participation and
co-creation process, according to OGP, namely: disseminating information on
dialogue platforms and spaces; co-creation; and lastly (and the most impor-
tant aspect) ownership and joint decision-making.
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6. The Policy’s general aspects

With regard to the Open Justice notion used in the Policy, it is necessary to
reiterate that it was built from a participatory approach among all different
social representatives involved in the process and supplemented by the Open
Government theory. The outcome of said process is described below:

“...0Open Justice is a form of public management applied to the
administration of justice activities, redefining the link between
the Judiciary and society at large, on the basis of transparency,
participation and partnership principles, to ensure the Rule of
Law, promote social peace and strengthen democracy...” (CON-
AMAJ, 2018, p. 17).

The diagram below plots each of these principles, as well as the Open Justice
Policy areas of work, by principle:

Picture 1.
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Source: Created by the National Committee for the Improvement of Justice Administration (Conamaj), us-
ing the Arnel Le Coz and Cyril Lage Open Government diagramme (Conamayj, 2018, p. 16).

he Policy’s crosscutting topics are: access to justice, gender equality, quality
public service and restorative justice.

Since OJP was established as a set of guidelines and directives coordinat-
ing, linking and strengthening plans, programs and actions carried out by the
institution, on the basis of Open Justice principles, its general goal is: “To
promote legal proceedings based on Open Justice guiding principles: trans-
parency, participation and partnership, in order to guarantee the Rule of Law,
promote social peace and strengthen democracy” (Conamaj, 2018, p. 23).
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Its main lines of action are: information and dissemination; training and aware-
ness-raising; internal, external and inter-institutional coordination; policy fol-
low-up and evaluation.

It might be helpful to explain that the Policy’s implementation is being carried
out with a co-created plan of action, a baseline and an evaluation and moni-
toring system, with the support of EUROsoCIAL.

7. Lessons learned

The main lessons learned are the following, drawn from conclusions reached
during field work, with actions completed using dialogue, interaction, ques-
tions and answers, citizen participation (at decision-making levels) and co-
creation, all of which are legitimizing mechanisms of activities performed
by public institutions (particularly, within this Branch of Government in our
country). Civil society plays an active role in these processes by becoming
involved, making contributions and experiencing ownership, in addition to
showing great willingness to help. But that is not all: civil society demands
and requires prompt justice, full-fledged and quality justice, where quality
public services are provided on demand. And public servants are there to
make this happen: performing a user-centered job as their prime goal, provid-
ing services in line with each person’s needs.

In this process, there is a lesson learned in active transparency, where the
rule is “the more, the better”. This means that although data are not available
in the desirable formats, it is best to publish them while working on them to
make them more easily accessible. It is thus also necessary to open more data
sets seeking to be more transparent, always respectful of the openness provi-
sions stated in each country’s legislation.

In addition, it is important to understand that citizen time frames are not the
same as those of public institutions, so we need to be flexible to have an ac-
tive participation through in-person hearings and meetings.

The use of technology shall be optimized, but always aware of the pretty wide
divide in Costa Rica.

8. Challenges

Implementation of the Open Justice Policy entails many challenges. The most
relevant ones are listed below:

e Costa Rica’s Judiciary is extremely complex since it includes the Public Min-
istry, the Judicial Investigative Body, the Public Defender’s office and all the
administrative and jurisdictional areas within the same structure. Therefore,
coordinated actions are a challenge, so this was taken care of with the cre-
ation of the Open Justice Committee, under the coordination of CONAMAJ,
representing all institutional and civil society sectors.
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e Our country, like most countries, has an Access to Public Information law in
place.

¢ Since Costa Rica is the first country to pass a Policy of the sort, it faces a true
challenge, since this is an unprecedented experience with no implementation
references in any other Judiciary in the region, except for the Open Justice
experiences at the Argentine Ministry of Justice, and other international ex-
periences linked to Open Government.

Costa Rica shall comply with all commitments undertaken with regard to
Open State at the national and international levels, and the Judiciary has
commitments to live up to at all levels. The most sensitive commitment is with
people residing in the country, who already have an expectation of change in
legal proceedings based on the Open Justice principles.

e Active transparency shall be strengthened by expanding the publication of
data sets and updating the information submitted, for instance, on court sta-
tistics. At the same time, it is also important to update the Open Data Portal,
making it as friendly as possible to users.

The Judiciary’s website should also be improved so access is easier and infor-
mation is more accessible.

The partnership component needs to be strengthened since experience is
limited in that area, as well as with regard to transparency, in terms of ac-
countability.

Judicial officers’ resistance to a change in paradigm and culture needs to be
minimized as required by the implementation of Open Justice.

Though one may conclude that many successful actions have been completed
by the Judiciary in terms of Open Justice, the need to coordinate and carry
out comprehensive processes under a guiding framework is a hard-pressing
task which can be accomplished with the implementation of the recently ap-
proved Policy. Systematization is another major task to be completed, par-
ticularly because experiences might be a reference of best practices for other
countries willing to adopt the same philosophy and a change of paradigm,
currently required by justice administration systems.

9. Conclusion

The Open Justice Policy is a step forward towards building a more accessible
Judiciary to citizens, with the necessary tools for the justice administration
system to address the 21st century challenges, adding public value to the
provision of services.

The creation of public value is a basic requirement for the construction of a
broader and more inclusive social, civil and economic citizenship, in which
trust, openness and transparency are strengthened, based on a public service
dimension that meets the real needs of users. To accomplish this goal, a vision
is required, geared towards identifying and meeting these demands, adopting
policies that are respectful of the environment, participatory, and apply a stra-
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tegic approach. Based on this approach, pertinence, agility and quality shall
characterize the goods and services provided by the State and, particularly,
by the Costa Rican Judiciary.

The highest aspiration of Costa Rica’s Judiciary is to take its philosophy and
materialize its principles across the whole of the justice sector, and the Na-
tional Committee for the Improvement of Justice Administration is the proper
agency to accomplish this goal. Therefore, an area of intra and inter-institu-
tional synergies has been included in its Strategic Plan, and all possible efforts
shall be made to reach this ideal. The expectation is that, in the medium run,
the impact will be felt and measured, not only for this objective, but for all
Open Justice goals, its policy duly implemented.
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OPEN JUSTICE IN COLOMBIA

ALICE BERGGRUN® - SEBASTIAN CANAL*"

The Rule of Law is fundamental to any civilized society, and the rule of
law means, at the very least, that a society is governed by laws which
are properly enacted, clearly expressed, publicly accessible, generally
observed, and genuinely enforceable. Enforceability includes access to
the courts for people to enforce rights and to defend themselves. Rights
which are unenforceable are as bad as no rights at all. The rule of law also
requires the honest, fair, efficient and open dispensation of justice. And,
therefore, there is no hope for the rule of law unless we have judges who
are independent, honest, fair, and competent. We, judges, owe it to the
public, at least in cases which are important or have excited wide inter-
est, to ensure that our decision and essential reasoning are as compre-
hensible as possible to the public.

Lord Neuberger at the Hong Kong Foreign Correspondents’ Club

1. Introduction

In recent discussions about Open Justice topics in Argentina, one of the most
relevant aspects discussed was the definition and standard of Open Justice
in itself.

Citizen trust in institutions is not a permanent attribute, it is rather exactly
the opposite, it keeps changing and shifting, therefore, it is imperative that
public institutions, judicial officials and the public at large, be aware of the im-
portance of working towards building citizen trust in the judicial system and
cooperating towards the enhancement of confidence therein.

In Colombia, our approach was framed into five basic principles: active and pas-
sive transparency, accountability, judicial ethics and citizen involvement. This ap-

(*) Advisor. Secretary for Transparency at the Presidents’ office, Republic of Colombia.
(**) Chair of the Council of State, Republic of Colombia.
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proach emerged from the needs of the judicial system itself in the Colombian
context and from searching for international standards in this field. One of the
best-known judges worldwide, UK Lord Chief Justice Neuberger, said: “Open jus-
tice is an essential feature of the rule of law in any modern democratic society,
and judges should minimize the extent to which they sit in private session. Courts
should also do all they can to mitigate the unfairness of a closed hearing”.®

That is what Open Justice is all about. Open Justice is an essential feature of the
Rule of Law. In its basic form, this means that court hearings are to be held in pub-
lic and court decisions are to be made available to the public; that case law must
be clear and citizens are entitled to use it to defend their rights at multiple levels.

When court hearings are private, judges are no longer adequately responsible
for their decisions, since the public is not aware of the evidence and arguments
brought before the court, or of the reasons for the court rendering a specific
decision. Government institutions in general, are in need of recovering citizen
credibility, and this is one way to do so. Gallup Poll Colombia reported an 81%
unfavorable perception of the judicial system according to April 2017 figures.
Courts worldwide are taking mayor steps forward in this field. Included in this
group are the Supreme Court of the United Kingdom and the European Court
of Justice, as well as the regional cases of Costa Rica and Argentina.

Legitimacy of judges is another substantial matter. Access to institutions
should be open to people for them to be trusted, particularly because judges
are, at the end of the day, public servants who owe themselves to their citi-
zens, not only because they prosecute citizens, but also reassert citizen rights
through their rulings.

Open Justice is not only about courts being physically open to visitors; rulings
should be open as well. When the Council of State in Colombia rendered its first
in-person accountability report before an audience of non-profit organizations,
litigants and academicians, it was faced with the challenge of explaining its deci-
sions and most relevant case law in lay language, and of summarizing and show-
ing citizens why a specific judgment is helpful to him/her or how it can be a life
changing event. For the section on pensions, Gabriel Garcia Marquez was quoted
El coronel no tiene quien le escriba (No One Writes to the Colonel) and the dif-
ficulties senior citizens are faced with, when their pensions do not arrive on time.
These exercises are essential, because citizens are isolated from the court system
and from their opportunity to demand justice when reading and understanding
a difficult Supreme Court ruling that is hundreds of paragraphs long, including
several contradictory opinions or subtle differences between one another.

For example, comments should be included in the accountability component
about how to hold judges accountable. Accountability should be approached
from two different angles: the individual and the institutional angles. Individual
accountability is directly linked to the responsibility incumbent on profession-

(M See “http://www.theguardian.com/law/2013/oct/04/senior-uk-judges-open-justice”
\h https://www.theguardian.com/law/2013/oct/04/senior-uk-judges-open-justice
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als of the judiciary to abide by rigorous standards of conduct. Judge-specific
accountability mechanisms include the obligation of judges to draft all resolu-
tions in language understandable to users of the court system; to explain their
personal opinions about law and the constitution to the public at large and to
accept a reporting system of their economic and other interests, if any.

Inaddition,theSpecialRapporteuronthelndependenceofJudgesandLawyers®
firmly believes that court professionals should abstain from participating in
activities compromising the dignity of their positions or leading to conflicts of
interest, jeopardizing citizen confidence in the judicial system. In this regard,
judicial independence is not intended to favor judges, but rather to protect
people from abuse of power and to ensure the provision of an impartial and
unbiased service to users of the judicial system.

On the other hand, institutional accountability should include all activities
performed by the institution, judicial as well as administrative activities and
other tasks performed. This procedure would allow mass media, civil society,
human rights organizations and other branches of government to oversee the
proper operation of the judicial system.

The correlation between the two principles (judicial independence and trans-
parency and accountability) is essential for the consolidation of a social Rule
of Law and its judicial activities, in order to ensure legitimacy and citizen
confidence in judges.

Lastly, the importance of a judicial system evaluation by users should be high-
lighted; within this context, civil society organizations shall monitor the prop-
er functioning of the system, encouraging a participatory dialogue among the
judicial system, citizens and other branches of government.

In terms of active transparency, in Colombia, both, public policies and the le-
gal framework include a “transparency” approach to the judicial branch. Thus,
and in conformity with CONPES 3654 and with the Transparency and Access
to Public Information Law (Law 1712, year 2014), the Judiciary must abide by
the law; and access-to-information standards shall be established, for both
judges and the institution itself. Judges have the fundamental obligation to
publish their résumés, their conflicts of interests, their court absenteeism, va-
cations and all other information required by the practice of transparency.

Reporting judge chambers’ and corporation statistics as well as efficiency
data thereof is of utmost importance in a country where the resolution of a
case can take up to 10 years. Transparency involves information management
and publication in accordance with relevance, accessibility, accuracy and
completion deadline criteria. Furthermore, this is defined by the Judiciaries
Summit as the duty imposed on judiciaries to maintain relevant management
and members’ information accessible to the public.

(2) Consultative Council of European Judges (CCEJ) Report No. 3 drew the attention
of the Committee of Ministers, Council of Europe, to the principles and rules governing
judges’ professional conduct and deontology, in particular ethics, incompatible behav-
ior and impartiality.
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The Open Justice concept:

... developed over the past decade, it goes far beyond the mere
opening up of public information, because the goal is to reach
a point where truthful and timely information regularly provid-
ed by the State to meet transparency principles requirements,
should not only build trust and legitimacy in its institutions, but
should also become input for all players in society to join efforts
to strengthen analytical skills, to identify recurrent patterns and
problems but, above all, as input to encourage accountability
and social oversight, leveraging the potential offered by infor-
mation and communication technologies (ICTs) primarily using
open data, and civil society’s vocation and knowledge.
(Corporacion Excelencia en la Justicia, 2017).®

In terms of the Judiciary in Colombia, there are certain efforts in place to
move forward in these areas. Transparency principles and rules are included
in the Political Constitution of Colombia, as well as in the Administration of
Justice Statutory Law. Cross-cutting effects are also built into the criminal and
disciplinary codes, as well as in laws ruling public contracting policies, and in
Law 190, 1995, in the National Development Plan and in the Transparency and
Access to Public Information law.

There are a few non-binding rules in place, seeking to strengthen cooperation.
These rules are binding in nature for the Executive branch and optional for the Ju-
diciary, such as the Anticorruption Statute; the Digital Government Strategy, the
Single Accountability Manual, the United Nations Convention against Corruption
and the Inter-American Convention against Corruption, as well as the OECD Con-
vention on Combating Bribery of Public Officials, that have repeatedly requested
that Colombia includes stronger transparency commitments in its judiciary.

But needless to say, the most important efforts have taken place in Open
Government-related topics. The State Council has been one of the first courts
worldwide to enter into direct commitments with the Open Government Part-
nership (OGP) and to establish a Transparency and Accountability Commit-
tee within its organization. The Open Government Partnership is a multilateral
initiative comprising 75 countries, providing a platform on which governments
can report advances in terms of transparency, Open Government and account-
ability, with the permanent support of civil society and other member countries,
and with clear assessment tools. This initiative is seeking to expand and involve
an increasing number of players, including other countries’ judicial branches.
The strategy herein has been given the name of “Open State” and, under this
framework, Colombia has signed an Open State commitment with several of its
high courts and control bodies, including the Vice Chief Justice of the Supreme
Court, committing to information openness and accountability standards. This

(3) Corporacién Excelencia en la Justicia, “Justicia Abierta en el Consejo de Estado”
(Open Justice in the Council of State), ACTUE - European Union project consultancy,
Output 4. 2017. p. 15
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was done through the Comisién Nacional de Moralizacion (National Moraliza-
tion Committee), a government coordination forum with other branches in
issues related to good governance, Open Government and the fight against
corruption, in which State objectives and policies are identified to improve citi-
zen services and strengthen the fight against corruption. This has translated
into the Constitutional Court reporting judge’s income statements and is ad
portas of rendering its accountability report, and the Colombian Supreme
Court of Justice is in the process of fully joining the Open Justice strategy.

Despite all progress achieved, we believe further efforts can be made and the
Open Government Partnership (OGP) could be an important catalyst to bring
all these initiatives together but, as countries, we should also consider other
proposals, in addition to OGP strategies, with clearly defined standards to be
reached and with the political will of supreme courts to participate therein.

2. What do we do at the Open Justice Transparency Secretariat?

We support the courts and judicial branch of government in their in-house
Open Justice implementation efforts, to carry out a diagnostic assessment of
steps already taken in terms of transparency, accountability, judicial ethics, and
enforceability of Law 1712 - Transparency and the Right of Access to Public
Information, 2014. The creation of an Internal Transparency and Accountability
Committee for this purpose and all actions taken from that point onwards is
of critical importance to push these processes forward at the pertinent courts.

On the basis of the above-mentioned diagnostic assessment, an Action Plan
is put together including the following four (4) components:

1) Active transparency (mandatory minimum requirements and challenges):
according to CONPES 3654, active transparency involves management
and publication of information pursuant to the following criteria: relevance,
accessibility, accuracy and deadlines met. According to the Judicial Sum-
mit, judiciaries are charged with the responsibility of making available to
the public all relevant information on judicial management and its officials.

The components listed below shall be included:

a) Relevant information on the judiciary and information produced by it
(data, levels of efficiency). Consideration might be given to publishing
relevant information about planning processes, selection of judges and
decongestion of court proceedings, etc.

b) Management reports using citizen-friendly language and including cit-
izen feedback and easy-to-use tools.

¢) Publication of information on judges and their chambers. Information
about the judges’ income reporting system and how to use it to avoid
conflicts of interest, publication of résumés, trips made, purpose of
trips, anticipated work and entity assuming costs thereof, absenteeism
from courtroom, lobbying activity reports, etc.

d) Explanation of interaction mechanisms with other organizations in the
judicial branch of government.
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Criteria to apply this component:

e To prioritize information to be shared with citizens, in addition to the require-
ments established in the tenets of Law 1712, year 2014, and the mechanisms
to be used in the implementation thereof.

¢ To have a methodology in place to draft the institutional management report.

¢ To have standard formats in place to disseminate institutional information.
2) Passive transparency (monitoring Access to Information).

3) Accountability: to structure a systematic and permanent accountability
plan, not limited to the Annual Management Report. This shall include ac-
tions intended to:

a) Put the strategy into operation to create spaces of in-person interaction
with citizens, where judges are questioned, not about their decisions,
but about other aspects of their public life and in which they have the
opportunity to explain the rationale of their decisions in a clear manner.

b) Define topics and subtopics to be presented during the accountability
session through the Transparency and Accountability Committee

4) Judicial ethics
a) Alljudges shall sign an agreement of integrity.

b) Awareness-raising exercise on Open Justice topics within the organiza-
tion, examples and teaching cases where a breach of the judicial code
on conduct led to the enforcement of disciplinary measures.

c) Exercises within the judicial structure, identifying ethical dilemmas,
risks of corruption, etc., for the Judicial Branch, and measures to elimin-
ate/manage them.

d) Establish a strategy to implement an integrity culture and to adapt the
Judicial Code of Ethics. The analysis and optimization of the Code of
Ethics shall govern all employees in the organization involved in this
exercise.

Institutional * Methodology
Management * Information gathering and
Report analysis
« Publication of Distribution * Statistics
processes
« Publication of internal elections Accountability
regulations and topics Strategies

« Petitions, Claims and Complaints
management process
« Quality management system .
. « Action plan
Regional

Pilot Proj + Tool kit
* Lessons learned
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3. Council of State experience in transparency
and accountability: one of the first Open Justice
experiences in this continent

For over two years, the Council of State has been committed to abiding by
the transparency and accountability principles seeking to guarantee good in-
stitutional performance, fight corruption, strengthen legitimacy of the judicial
branch of government and consolidate a more honest judiciary, closer to citi-
zens. The activities listed below have been carried out during this timeframe:

The Transparency and Accountability Committee was established pursuant to
agreement 289, 2015, to “formulate, design and coordinate the implementa-
tion of the Council of State policy to ensure transparency, accountability and
promote the culture of honesty, pursuant to the Organization’s Sala Plena
(Plenary Chamber) guidelines” providing for an institutional environment at
the Supreme Court level to further this topic in the long run.

Open Government Partnership (OGP) Action Plan Il was supported through
Commitment No. 16, under the title of “Transparency and accountability in
the Council of State to better serve justice”. The above was acknowledged
by OECD as an unprecedented experience worldwide in a judicial body, giv-
ing us the opportunity to share our experience at the OGP global summit in
December last year in Paris.

It reached out to many regions with the development of an academic pro-
gram provided to the most important beneficiaries of our decisions, i.e. gov-
ernment officials nationwide under the “Regional culture of legality and legal
certainty program”.

This program was successful in planting the seed of a transparency and ac-
countability culture among judges and magistrates in the contentious-ad-
ministrative court, profiting from the 26 meetings held to publicly establish
transparency and accountability committees at each one of the country’s ad-
ministrative courts, providing attendees, for the first time ever, with the out-
comes of their management performance.

In 2017, the second phase of this initiative was presented at the seminar “Dia-
logue with regions”, so that the Council of State and regional administrative
courts could address with public authorities and citizens the main contentious
problems in the region, to explain the courts’ views about them and to create
opportunities for interaction seeking to standardize criteria.

On 29 June 2017, a public hearing was held in which the Council of State 2015-
2016 accountability report was submitted.

The organization’s presidency and the Fifth Section were certified for ISO
9001 and GP 1000 standards, accrediting a quality management system in
processes, procedures and resources necessary to improve and control the
organization’s performance relative to the efficiency of the administration of
justice.
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Circular notice number 12 from the Council of State Presidency was issued,
adopting new, clear transparency measures highlighting the following: the
obligation to report impediments and recusation of assistant magistrates, the
distribution of cases to be publicly made, judges chosen by lot, cases to be
heard shall be published and court employees reminded of their obligation
to submit their annual tax return, affidavit of assets, income and Private Eco-
nomic Activities. Other Council of State internal communications add to this
notice imparting precise information on management guidelines and court
proceedings to boost transparency.

In addition, the organization redesigned its institutional website, to turn it into
a communication portal for users of the administration of justice system, for
accessing clear, accurate and timely information, where there will be transpar-
ency and citizen participation micro websites.

Starting two years ago, records of administrative sessions and Plenary
Chambers of the Supreme Court records were posted on the website pur-
suant to LEAJ, as well as the calls to chamber meetings, judges of our
jurisdiction and council members nationwide on secondment or temporary
leave, leaves of absence, appointments, resignations and inconsistencies
of all Council of State officers, council members’ résumés; and, moreover,
council nominee interviews as well as nominee interviews for senior posi-
tions are broadcast.

Objective guidelines are used by the Council of State, in the designation of
provisional employees and court judges, prioritizing career employees, judi-
cial branch employees, seniority, qualifications, successful candidates in open
competitions and the service’s needs. In order to confirm that no cronyism
or patronage has occurred, the Excellence in Justice Organization has been
requested to assess all hires made over the past three years in the system,
pursuant to a list provided to the above-mentioned NGO.

On 1February 2012, the Ibero-American Code for Judicial Ethics was adopted
by the then Administrative Court of the Judiciary Higher Council, as a guide
of ethics for all judicial branch employees in Colombia, not legally binding at
the formal level, but with a strong moral standing, as the course of conduct
to be followed by all judicial employees, regardless of judges’ autonomy and
independence within the Republic.

The decisive attitude of the Council of State in Colombia with regard to re-
storing citizens’ confidence and trust grounded on the independence of the
judiciary and based on transparency and accountability practices, is the best
example in Latin America of judges seriously committed to their country and
their citizens.

Thus, other countries in the region and their respective courts should now
institutionalize the above in their legal proceedings and restore citizen confi-
dence in their judges.
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4. Conclusions

The legitimacy of countries’ judicial branches and of the obligations that judg-
es have as public servants is partly linked to Open Justice standards. Open
Justice is sharing with the public what is actually happening in the courts
and the decisions made by judges and juries. Open Justice entails having the
people and the media understand what is actually going on in courts and the
decisions made by judges. But Open Justice also requires a healthy and in-
formed discussion about the judicial proceedings and court decisions.

... Judicial decisions are not there for the mere purpose of shar-
ing them with an admiring and humbly receptive, non-respon-
sive audience. People should be able to voice and shape their
own opinion about judges’ decisions. When members of the
public are unable to share their opinion on what is happening
within the courts, freedom of expression is undermined, which is
another vital ingredient of a modern democratic society. There-
fore, people are entitled to see and learn with no fear about
what courts are doing and saying, even if judges feel uncomfort-
able with this from time to time.®

(4) See https;//www.supremecourt.uk/docs/speech-140826.pdf
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THE MEXICAN EXPERIENCE
IN IMPLEMENTING OPEN GOVERNMENT
POLICIES TO ADMINISTER JUSTICE

MARIA G. SILVA ROJAS*

1. Introduction

In the last few decades, the Academia as well as some governments have de-
veloped the notion of Open Government as a State that reinforces democracy,
fostering the relationship between the authorities and society, through three
fundamental pillars: transparency, social participation and inter-institutional
collaboration.

In 2011, the Open Government Partnership was set up and Mexico was a
founding member. This Partnership included in its Open Government Program
Strategy 2014-2018, a recommendation addressed to the Partnership’s States,
to try and include openness policies in their judiciaries.

Stemming from this commitment, Mexico includes certain specific obligations
in its legislation, which intend to reinforce judicial transparency. This article
will provide an overview of the current situation of Open Justice in Mexico,
including a few good practices to administer justice from an Open Govern-
ment perspective.

2. State-of-the-art

In order to establish the state-of the-art of Open Justice in Mexico, first of all |
will outline the composition of the Mexican Judiciary and will then explain its
current policies for each of the three Open Government pillars.

(*) Judge sitting in the Regional Tribunal of Mexico City, Electoral Court, the Federation’s
Judiciary.
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2.1. Composition of the Mexican Judiciary

Mexico is a representative, democratic, lay and federal republic, comprising
free, sovereign States with regard to their domestic regime, plus Mexico City,
all of which form a federation established as per the country’s constitutional
principles (Political Constitution of the United Mexican States, 1917, article 40)

In Mexico there is a state and federal-level judiciary. The federal level includes
the Supreme Court of Justice, the Electoral Court of the Federation’s Judicia-
ry (hereinafter referred to as TEPJF), the Collegiate and Unitary Circuit Courts
and the District Courts.®

At the state level, the Constitution indicates that power is split up between
the Executive, Legislative and Judiciary, and that the latter shall be exercised
through the courts established by the constitution in each federative entity.®

2.2. Open Government Pillars in the Mexican Judiciary

2.2.1. Transparency

Transparency of the Judiciary bodies is guaranteed by Article 6 of the Consti-
tution which recognizes people’s rights to access information, at the federal
and state levels. This regulation states that all information held by judicial au-
thorities and bodies (among others) is public.® Additionally, it points out that
there must be agencies responsible for ensuring this right at the federal and
local levels.“ In Mexico there are two laws regarding this article: General Law
and Federal Law on Transparency and Access to Public Information (hereinaf-
ter called General Law and Federal Law).

The General Law regulates affairs in this field and, besides the obligations ap-
plicable to all gatekeepers -among them, the Judiciary bodies- it establishes a
few specific obligations for such bodies, for instance, the publication of:

1) Reasoning and final judgments in official dissemination instruments.
2) Public versions of the sentences/judgments of public interest.

3) Stenographic versions of the public sessions resolving matters.

4) Information related to the appointment of judges.

5) List of decisions published daily.®

On the other hand, at the federal level, the Federal Law aims at ensuring the
right of access to public information held by federal entities. This law also

(1) Political Constitution of the United Mexican States, 1917, article 94,

(2) Political Constitution of the United Mexican States, 1917, article 116.

(3) Political Constitution of the United Mexican States, 1917, article 6. A.

(4) Political Constitution of the United Mexican States, 1917, article 116-VIIl.

(5) Federal Law on Transparency and Access to Public Information, 2015, art. 73.
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contains some overall obligations for all gatekeepers, and specifically points
out that the Federation’s Judiciary bodies must:

1) Try to use plain language in their decisions.®
2) Publish:
a) Stenographic versions, audios and videos of the public sessions.

b) Information on the procedures for appointing judges through open
competition: call for submission of candidacies, list of candidates, who
move on to the next stage as well as outcomes and successful candi-
dates.

c) Decisions with judges’ justification to ratify a ruling.

d) Decisions imposing disciplinary sanctions on the members of the Fed-
eration’s judiciary.

e) Indicators related to jurisdictional performance.

f) Provisions that must be generally observed and that are issued by the
Tribunals in Full and Presidents of Tribunals for appropriate duty per-
formance.

g) Votes of any kind cast by court members.
h) Resolutions regarding contradictory reasoning.

At the state level, each of the 32 United Mexican States have their own regula-
tions pursuant to the provisions of article 116 of the Constitution, to which the
General Law is applicable; moreover, electoral courts in each of the federa-
tive entities have their own regulations since they are not a part of the state
judiciaries.®

2.2.2. Social participation

| will start by saying that | believe social participation mechanisms in justice
administration entail transparency by jurisdictional bodies, but also call for
certain actions by society so as to materialize the above, that it to say, these
mechanisms go beyond the mere publication of what the authorities have
done, since they require actions from stakeholders too so as to be effective.

These mechanisms are not regulated as such in any law, although the Federal
Law outlines a few when pointing out the following obligations of the Federa-
tion’s Judiciary:®

1) Promote public access to hearings and sessions in which jurisdictional is-
sues are resolved.

(6) Federal Law on Transparency and Access to Public Information, 2016, art. 67-lI-c.
(7) Federal Law on Transparency and Access to Public Information, 2016, art. 71.

(8) Ley General de Instituciones y Procedimientos Electorales (General Law on Electoral
Institutions and Procedures), Mexico, 2014, arts. 105-2.

(9) General Law on Electoral Institutions and Procedures, Mexico, 2014, arts. 105-2.
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2) Promote mechanisms to ensure public access to the sessions of adminis-
trative collegiate bodies, if the nature thereof allows so.

3) Implement electronic platforms and other tools allowing interaction with
society regarding jurisdictional actions.

4) Set up a working group with society to enable ongoing interaction, the
identification of opportunities and the establishment of institutional open-
ness policies.

2.2.3. Inter-institutional cooperation

With regard to this element of Open Justice, there is no specific regulation,
so it is therefore carried out pursuant to agreements or covenants signed by
the authorities.

2.3. Fulfillment of obligations

If there were full willingness by all authorities involved, the above-mentioned
regulations would provide good support to an Open Judiciary in Mexico; any-
how, several studies have shown a loophole in this regard.

According to the report on “Transparency in Judgment Publication, setbacks
after the General Law on Transparency and Access to Public Information”
(2017), the obligation to publish judgments “of public interest” makes state
tribunals opaquer than before the entry into force of this law since the quoted
expression is ambiguous and remains subject to interpretation.

Before enactment of the law, most state legislations on transparency included
the obligation of the judiciaries to publish all final judgments. As reported,
passing of the General Law brought about a change and now many courts
allege compliance with the General Law and do not publish their judgments
because they are not “of public interest”.

In this regard, the 2017 Open Government Metric (2017) points to the fact
that there are still opaque practices that hinder the right to access informa-
tion and, although this practice is not against the law, its interpretation and
the adjustment of the authorities’ activities take place in such a way that they
manage to delay provision of the requested information, for instance, through
deferrals and precautionary measures.

When referring in general to agencies in all three state branches, the study
mentions that although progress has been made in the field of transparency,
and there is clarity with regard to the submission of a request for information,
regarding citizen participation there is, often times, no definition of the pro-
cesses within the institutions to allow the above, thus hindering the possibility
of such participation.

3. Good practices

Just like in the above section, | will structure this one according to the Open
Justice pillars.
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3.1. Transparency

The following practices are worth mentioning with regard to transparency as
an element of Open Justice.

e Public session broadcast on television and/or the Internet. Some of the Judi-
ciary bodies broadcast on the Judicial Channel those public sessions in which
a matter is resolved (Supreme Court of Justice and Higher Court of TEPJF),
and many other bodies also broadcast their public sessions on the Internet,
either directly on their websites or on social networks such as Periscope, You-
Tube, Facebook Live.

This allows society to hear the discussions held by judges when solving mat-
ters, thus learning about their personal criteria, arguments and ideological
stances.

It is worth mentioning that some of the jurisdictional bodies then publish vid-
eos, audios and even stenographic versions of their sessions, which are tools
that can then be consulted by Internet users.®

Jurisdictional drafting handbook for Courtroom One. In 2007, Courtroom
One of the National Supreme Court of Justice issued this handbook with a
view to homogenizing its resolutions to ensure better access to justice and a
proper justification and motivation of the rulings (Pérez Vazquez, 2007, pp
XIV-XV). The use of this handbook is not binding for those working in Court-
room One and is not broadly used.

Handbook for preparing judgments. Justicia Electoral cercana a la Ciudada-
nia. (Electoral Justice Close to Citizens). In 2015, and stemming from a study
carried out by the Electoral Court’s (TEPJF) Regional Courtroom of Monter-
rey, this handbook was issued and is still used nowadays as a guideline for
drafting the decisions of this Courtroom and of others that have adopted it to
issue judgments using plain language, easily understood by society (Garcia
Ortiz, Rodriguez Mondragdn & Zavala Arredondo, 2015).

Publication of judgments and decisions. TEPJF. Although the General Law
spells out the obligation to publish judgments “of public interest”, TEPJF
Courtrooms are obliged to publish on their Internet portal the decisions made
in case of challenges, as well as final judgments that do not contain classified
or confidential information.™

Social communication: newsletters, social networks, infographics, news bul-
letins. Although this is not a normal practice in most courts, it is becoming
more common to use social networks as a social communication tool to dis-
seminate court decisions, as well as the jurisdictional activities of courts and

(10) National Supreme Court of Justice sessions can be consulted here: https:/www.
sitios.scjn.gob.mx/video/. Electoral Court of the Federation’s Judiciary sessions can be
consulted here: http://portal.te.gob.mx/noticias-opinion-y-eventos/sesiones-publicas

(1) Acuerdo General de Transparencia, Acceso a la Informacion Publica y Proteccion de
Datos Personales (General Agreement on Transparency, Access to Public Information
and Personal Data Protection), 2008, arts. 8-l y II.
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judges who, on certain occasions, interact with the networks’ users -maybe
this trend is because of the current situation in which we are experiencing the
most complex electoral process in our country’s history since we will be elect-
ing over 3,500 officials on 1 July.

These tools allow jurisdictional activities to be brought closer to society at
large and a proper use thereof can avoid risks such as important decisions be-
ing informed to the public as per the interpretation made by the mass media.
This risk is minimized since the use of social networks allows courts to com-
municate their decisions directly -without mediators or distortions.

3.2. Social participation

e Judicial observatories or comments on judgments. Although infrequent,
some courts or civil society organizations or the academia organize observa-
tories with a view to submitting relevant judgments to public scrutiny, high-
lighting their mistakes and good decisions, so as to positively criticize judges,
thus allowing them to improve their work with other points of view with re-
gard to the matters submitted to their jurisdiction. Some written articles have
also stemmed from these observatories.™

A similar mechanism to the judicial observatories is that of the written
comments to important decisions that are issued by academic institutions
and bar associations.

*kx

In view of what was explained above with regard to the need for society to
act so as to have social participation mechanisms leading to greater court
openness, | deem it advisable to include in this Open Justice element (so-
cial participation) those tools or processes that, although they do not nec-
essarily entail a substantial change in justice administration, they do bring
about changes in the sense of making it more accessible to people. The fol-
lowing are examples of these tools or processes that | consider good prac-
tices.

e Electronic Case Files. In 2013, the National Supreme Court of Justice, the
TEPJF and the Federal Judicial Council issued a decision to regulate Certified
Electronic Signatures in the Federation’s Judiciary, and the Electronic Case
File -also at the federal level.(®

The implementation of the decision allows filing claims and publicizing
them on electronic means, which avoids expenses and travel time, while
making justice administration more agile with a quicker method for serv-

(12) See Cantu & Noriega (2016).

(13) This agreement can be consulted at: http:/www.internet2.scjn.gob.mx/red2/elec-
tronico/pdf/95021.pdf
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ing notices -without diminishing safety and security for the parties. It must
be pointed out that TEPJF has not yet implemented these mechanisms.

Electronic courtrooms. The National Supreme Court of Justice and TEPJF
both have electronic courtrooms, easily accessible to citizens.™ Decisions
published by the courts of the Federation’s Judiciary can be consulted on-
line, although whoever is consulting must have accurate data on the case
file, and passwords allowing access thereto.™ It must be recalled that given
the different matters addressed, in electoral courts the decisions issued in
response to challenges are published and can be consulted by anyone, in the
understanding that on certain occasions personal data of the parties are kept
confidential.

Closing Statement Hearings. Unlike what happens in other countries, inter-
locutory hearings are common practice in Mexico (Elizondo Mayer Serra &
Magaloni, 2015, pp. 1005-1034) and they are not banned save for criminal
matters -if not carried out in the presence of both parties.®

Until 2017, they were not regulated. That year, on 13 March, the First Colle-
giate Tribunal in Administrative matters of Nueva Leon published Adminis-
trative Regulations governing these hearings and set forth the prohibition
for them to be held in private so as to avoid bribery -they were removed
from the Internet portal so cannot be currently consulted.®™ On 16 March,
the Federal Judicial Council discredited these regulations stating that the
body had not issued guidelines allowing these closing statement hearings
to be held at an institutional level.®

In November 2017, the TEPJF Regional Courtroom in Mexico City issued
a general ruling establishing the guidelines for holding closing statement
hearings so as to ensure the legal certainty of those promoting chal-
lenges filed in that Courtroom, and reinforced Open Justice and the right
of individuals to access justice since this kind of practice allows direct

(14) Decisions published by the National Supreme Court of Justice can be consulted
at: https:/www.scjn.gob.mx/transparencia/solicita-informacion/estradoelectronico-de-
notificaciones vy los del TEPJF, pueden ser consultados aqui: http:/portal. te.gob.mx/
estrados_inet/principal.aspx?sala=SUP

(15) Should you have accurate information on the case file, you can consult it here:
http:/www.serviciosenlinea.pjf.gob.mx/juicioenlinea/Presentacion/\Ver-

(16) Political Constitution of the United Mexican States, 1917, art. 20.A-VI.

(17) According to note that can be found at: https:/www.reforma.com/aplicacionesli-
bre/articulo/default.aspx?id=1066707&md5=e4cf6e0e3234f747ed011c72725fecl1&ta=0
dfdbacl1765 226904c16¢ch9adib2efe

(18) According to note that can be found at https:/www.elnorte.com/aplicaciones/arti-
culo/default.aspx?id=1067679&sc=319

(19) Go to: http/www.te.gob.mx/EE/SCM/2017/VAR/AVI/7/SCM_2017_VAR_AVI_7-135.
pdf
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communication between the parties and judges thus helping to under-
stand the litigation context.

3.3. Inter-institutional cooperation

Here | would like to highlight two cooperation agreements between electoral
authorities since this is the field in which | work. Maybe | am unaware of other
agreements between courts and therefore will not include them in this article.

Judicial traineeships. TEPJF and the Association of Electoral Tribunals of
Mexico signed an agreement to organize “judicial traineeships” which allow
lawyers hired by local electoral tribunals to work for a few weeks at the TEPJF
courtrooms to gain experience and knowledge and, at the same time, support
the work of TEPJF.¢@®

Electronic notices. In 2014, TEPJF, the National Electoral Institute, local public
electoral agencies and the electoral tribunals at the federal level signed a co-
operation agreement so that TEPJF serve its notices to the parties electroni-
cally, thus making the process more agile and diminishing costs.®”

Open assignments. In February 2018, TEPJF and the National Institute for
Transparency, Access to Information and Personal Data Protection signed a
cooperation agreement to include TEPJF in the “Open Assignments” Program
implemented by the Institute, with a view to publishing on a single platform
all expenses incurred on official assignments carried out by the authorities in
office. @»

4. Conclusions

Having an Open Government, open courts, entails a true commitment on be-
half of those in charge of administering justice. There will be no legal corpus
that is sound enough in itself to force government openness.

On the one hand, Open Justice calls for public servants working in the Judi-
ciary to be willing to open justice to society and, on the other hand, to have
society participate actively with the courts in the quest for a better justice
administration.

In Mexico, significant progress was made in jurisdictional opening and there
is a normative framework allowing courts to implement Open Government
mechanisms; in practice, however, there are delays and obstacles in achieving
the above.

(20) Go to: http://sitios.te.gob.mx/repositorio/A70F33/2017/Convenio%20ATSERM-TEPJF
%202017.pdf

(21) Go to: http://ceepacslp.org.mx/ceepac/uploads2/files/convenios/CONVENIO%20
DE%20COIABORACI+%C3%BAN-INE-TEPJF-CEEPAC%20(4)%20031214%20(5).pdf

(22) See http://portal.te.gob.mx/noticias-opinion-y-eventos/boletin/0/65/2018
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Day after day society is calling for greater transparency among its authorities,
but transparency is only one of the Open Justice pillars and, as has been prov-
en in several studies, it is the soundest element in Mexico’s Open Government.
Social participation as an element of State opening is the most complex to
implement because it involves authorities and a society that is disappointed
with government and, often times, does not participate in joint activities with
government because of a lack of trust in the institutions.

It is compelling to find a way to have society participate in justice administra-
tion to thus have more open courts that will not only render better services to
society but also help regain trust by having people participate in their activi-
ties.

Participation of society in justice administration entails its active involvement,
which will not only allow courts to perform better with the wealth of knowl-
edge and experience provided by society (Noveck, 2015, pp. 1-7), but also
have the people collaborate with the judges to develop a sense of ownership
or identification with the senior judiciary officials and the activities that are
being carried out, in the quest for improving justice instead of discrediting
and being unaware of it.

Open Justice is essential to consolidate the Rule of Law since for a proper
implementation of the rules it is not enough for government to act correctly,
it is also necessary for society to abide by the normative framework and par-
ticipate in making authorities accountable. In Mexico there are, no doubt, win-
dows of opportunity to work on, but also good initiatives and willingness to
continue working on opening up our courts.
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WOMEN, LEGAL EMPOWERMENT
AND ACCESS TO JUSTICE
CASE STUDY ON SRI LANKA’S FIRST OPEN
GOVERNMENT PARTNERSHIP NATIONAL
ACTION PLAN

SHYAMALA GOMEZ*

1. Background

Sri Lanka’s Open Government Partnership First National Action Plan (OGP
NAP) was drafted in 2015 with government and civil society working collab-
oratively to craft the commitments. The government elected in 2015, came
into power on a platform of good governance and anti corruption and these
principles formed the framework within which the first OGP NAP was formu-
lated. The first NAP’s commitments straddled the themes of right to infor-
mation, health, education, local government, information and communication
technology, anti corruption, environment and included two commitments on
women.

The Sri Lanka chapter of Transparency International, Transparency Interna-
tional Sri Lanka (TISL) led the compilation of a civil society drafted National
Action Plan which was submitted for Cabinet approval through the Govern-
ment Focal Point attached to the Ministry of Foreign Affairs. Initially the OGP
came under the purview of the Ministry of Justice and thereafter under the
Ministry of Foreign Affairs. However, it was subsequently taken over by the
Presidential Secretariat, as the President is the Chairperson of the OGP Na-
tional Steering Committee.

The development of the first NAP was led by civil society with the involve-
ment of government ministries and agencies. At the time, government and
civil society lacked a clear understanding on the connotations of OGP prin-
ciples on transparency, accountability and public participation and their im-

(*) Executive Director, Centre for Equality and Justice, Colombo, Sri Lanka.
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pact on good governance and the rule of law. The concept of OGP was new
to Sri Lanka and this was an obstacle to the crafting and the rolling out of the
first NAP. However, the drafting process of the second OGP NAP in 2018 was
more streamlined due to a better understanding of the OGP process among
government agencies and civil society.

2. The Women Commitments in the First OGP NAP

The inclusion of two women commitments in the first OGP NAP that consist-
ed of nine commitments, was a major step in ensuring that gender concerns
were integrated. In a context where women’s concerns are rarely given any
weightage in national processes such as policy formulation and NAP making,
the rigorous advocacy of women activists ensured that a focus on women
was reflected and included as two stand alone commitments. Two commit-
ments on women were included in the first NAP with several milestones to
be achieved. The commitments included one on increasing women'’s political
participation in local government and another women commitment that dealt
with facilitating women’s access to justice through reform of some discrimi-
natory aspects of the personal laws, women’s labour force participation and
reform of selected discriminatory provisions in the land laws. The aim of the
two commitments were to have a transparent and accountable process in the
implementation of selected CEDAW Concluding Observations included in an-
nual work plans of the Ministry of Women’s Affairs. Civil society organizations
and the Ministry of Women’s Affairs worked collaboratively to decide on the
commitments that should be included in the first NAP.

3. Lack of Gender Concerns in Other Commitments

Although the two women commitments were included in the first NAP, it is
striking to note that none of the other seven commitments incorporated any
gender considerations. Gender was not considered as a cross cutting issue.
What is also striking is that although women from both government and civil
society sectors were involved in crafting the other commitments, they failed
to integrate women’s concerns. A reason could be that there were neither
gender sensitive government officers nor civil society representatives that
were involved in designing the commitments. Another could be that main-
streaming gender is not considered a priority across government machinery
and this is a major challenge. There is a lack of understanding of gender issues
at every level of government. This hampers the inclusion of women’s issues
into polices, programme design, implementation and monitoring of any pro-
gramme initiatives. Although gender focal points have been appointed in Min-
istries, these focal points generally lack sufficient knowledge and capacity on
how to mainstream gender or women'’s issues into the mandates of Ministries.

Several of the other commitments could have included a gender component.
For example, the education commitment was on teacher recruitment policy.
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The commitment could have brought in OGP principles through the inclusion
of availability of gender-disaggregated data in open data portals. It could
have also included specific guidelines on female teacher recruitment that
were formulated with the engagement of the public.

This is true of any similar national policy making process. Unless there is a
strong lobby by gender activists and those sensitive to gender, women and
gender considerations are rarely included. A concerted effort to mainstream
gender and women’s concerns into all OGP commitments should inform fu-
ture OGP NAP making processes. Another cross cutting issue omitted in these
processes is that of disability. However, Sri Lanka’s 2nd OGP NAP has a sepa-
rate commitment on disability and the need for disability friendly housing.

4. Legal Empowerment as an Aspect
of Women’s Access to Justice

Justice-related commitments have broad goals within the open government
community. They are:

1) Opening justice institutions: Making justice institutions more transparent,
accessible, and free of corruption.

2) Legal empowerment: Ensuring that all people and communities are able to
understand, use and, ultimately, shape the law.

3) Enforcing open government: Enforcing open government laws and rules,
including fighting corruption.®

Opening up justice institutions was not part of Sri Lanka’s first OGP NAP.
There were no thematic commitments focusing on the judicial process and
the justice process. It would not have been possible to incorporate justice sec-
tor reforms given the context where the stakeholders concerned had a very
basic understanding of OGP principles. Enforcing open government was also
not specifically focused upon in the women commitment, although elements
of this aspect were evident in the women commitment.

The second goal of legal empowerment of justice related goals ostensibly
forms the framework for Sri Lanka’s first OGP NAP commitment on women.
‘Ultimately, the decision to include justice commitments in OGP action plans
will be the result of countries’ priorities,® This was not the case for Sri Lanka.

(1) Opening Justice: Access to Justice, open judiciaries, and legal empowerment through
the Open Government Partnership, Peter Chapman, Sandra Elena, Surya Khanna, Open
Government Partnership staff, Working draft, July 2018, p.2, retrieved from https://
www.opengovpartnership.org/sites/default/files/opening_justice_working_draft_pub-
lic_version.pdf, 17th March 2019.

(2) Opening Justice: Access to Justice, open judiciaries, and legal empowerment
through the Open Government Partnership, Peter Chapman, Sandra Elena, Surya Khan-
na, Open Government Partnership staff, Working draft, July 2018, p. 2, retrieved from
https://www.opengovpartnership.org/sites/default/files/opening_justice_working_
draft_public_version.pdf, 17th March 2019.
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The first NAP was crafted with little knowledge of the OGP process. Accord-
ing to Open Society Foundations, ‘Legal empowerment is about strengthen-
ing the capacity of all people to exercise their rights, either as individuals or as
members of a community. It’s about grassroots justice—about ensuring that
law is not confined to books or courtrooms, but rather is available and mean-
ingful to ordinary people’.® The United Nations Secretary General has de-
fined legal empowerment as “the process of systemic change through which
the poor are protected and enabled to use the law to advance their rights and
their interests as citizens and economic actors.”® The OGP principles form
the cornerstone of good governance and adherence to the rule of law. The
first OGP NAP’s women commitments are law and policy reform oriented and
aim at giving voice to grassroots marginalized community women to claim
their rights to own land, to have laws that do not discriminate against them
and equal rights to livelihood and employment in the formal and informal
sector.

5. Women’s Engagement in Law Reform

The focus in the first NAP’s women commitment was on ensuring the partici-
pation of women in law and policy reform processes, specifically on women
discriminated by the land law and the Muslim and Thesawalamai personal
laws.® The commitment was mainly in respect of women’s participation in
the law and policy reform process to promote an open, transparent, account-
able process. It was also to enable monitoring of progress by relevant stake-
holders in order to track the law reform process. The other thematic area
focused on was non-discrimination in formal and informal employment sec-
tor for women. It was a policy-focused commitment that emphasized public
consultations on proposing guidelines on protection of women in formal and
informal sectors and publishing information on discrimination in employment
for greater transparency and accountability.

Law reform in Sri Lanka is a long drawn out process. Rarely is there any sus-
tained civic engagement. The women commitment had a strong focus on
law reform that benefitted women from marginalized communities. Muslim
personal law reform was integrated into the commitment. However, this was
an ambitious commitment, which asked for women engagement in a law re-
form initiative that had already been under debate for many years due to the
sensitivities involved. The Ministry of Women’s Affairs held discussions with

(3) Retrieved from https:/www.opensocietyfoundations.org/projects/legal-empower-
ment, 20th March 2019.

(4) Opening Justice: Access to Justice, open judiciaries, and legal empowerment
through the Open Government Partnership, Peter Chapman, Sandra Elena, Surya Khan-
na, Open Government Partnership staff, Working draft, July 2018, p. 4. Retrieved from
https://www.opengovpartnership.org/sites/default/files/opening_justice_working
draft_public_version.pdf, 21st March 2019.

(5) Thesawalamai law applies to Tamils that inhabit the Province of Jaffna.
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community women leaders at district level on discriminatory provisions in the
Muslim law.® In addition, several smaller meetings were held at the Ministry
to discuss reforms in the Muslim law in order to include community views.”
The second aspect of the commitment was the reform of the Tesawalamai
personal law. The Ministry of Women’s Affairs held community meetings to
elicit views of women from the Tamil community on suggested law reform.
The suggested amendments to the law were submitted to the Ministry of Jus-
tice for further action.® Transparency of process and civic engagement was
achieved to an extent through these consultations.

6. Women and Access to Justice

An enabling legal framework is the first step in accessing the justice process.
For example, for women to ensure that their right to ownership of land is se-
cured necessarily needs as a prerequisite, land laws that ensure equality and
non-discrimination between men and women. The first NAP had a commit-
ment on reform of the land law to ensure non-discrimination in land owner-
ship and rights of succession. The commitment sought to ensure that a draft
amendment to a land law that has been in the pipeline for many years was
brought to Parliament. Another aspect of the commitment on land sought
civil society participation to bring in a law or regulations to grant co owner-
ship in state land distribution. These land laws and procedures, if amended
would facilitate women’s access to justice by giving women equal rights to
own and alienate land.

The first OGP NAP sought to ensure that women have a voice in reforming of
the land law, to ensure that their views are included in the formulation of an
amendment to the law. This was to be done by having consultations among
civil society and government representatives, thereby ensuring participation
and transparency in the law reform process. Access to justice for women was
a priority in the formulation of the commitment on women in the first OGP
NAP. Another aspect of the commitment was the emphasis on the need for
public consultations in the reform of the Muslim personal law. The need for
Muslim women to voice their concerns on amendments to the law was in-
tegrated into the commitment. This was a first step in accessing justice for
Muslim women discriminated against under the Muslim law.®

(6) ‘Open Government Discussion in Parliament’, compiled by the National Committee
on Women, Ministry of Women’s Affairs and shared with the author on 20th October
2017 via email.

(7) ‘Implementing the National Action Plan on open Government Partnership’, National
Committee on Women, Ministry of Women’s Affairs and shared with the author on 1st
August 2017.

(8) ‘Implementing the National Action Plan on Open Government Partnership’, National
Committee on Women, Ministry of Women’s Affairs and shared with the author on Tst
August 2017.

(9) Retrieved from https:/mplreforms.com/2018/09/02/the-right-questions/, 20th
March 2019.
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The second commitment on women was on increasing women'’s political par-
ticipation in local governance structures. This objective was to be achieved
through tracking of women entering politics at local level and ensuring that
trained women are nominated for elections by male dominated party struc-
tures, among other milestones. The objective was to ensure a transparent and
publicized political party process of nomination and track support to women
who were contesting in local government elections. The inclusion of women
in local level political leadership ensures that women’s concerns are included
and that local level initiatives necessarily include a women’s perspective.

7. Women and Access to Justice as a form of Open Justice

At its most basic level, open justice reform consists of efforts designed to
encourage greater accountability and transparency in justice systems, often
through leveraging technology and innovation along with citizen participation.
Such reform seeks to expand access to justice and ensure a universal rule of
law in @ manner consistent with the values of the majority while safeguard-
ing especially the rights of the minority. Ultimately, among the many desired
outcomes of open justice are greater governmental legitimacy and associated
increases in public trust towards governmental institutions.®

Open Justice for women includes the right to participate in law reform pro-
cesses, where given laws discriminate against women and violate their socio
economic and civil and political rights. Women have the right to be heard in
these processes so that the first step in ensuring their right to access justice
through laws that are gender sensitive, is met. Government legitimacy is es-
tablished through transparent processes that are followed.

In order to facilitate women’s access to justice through OGP principles, civil
society needs to be strategic when it partners with government on formulat-
ing commitments. This is so even in the formulation of women commitments
in OGP NAPs. Including a theme that is included in an OGP commitment on
women in other national policy documents, for example, the National Human
Rights National Action Plan (NHRAP), the Female Heads of Households Na-
tional Policy, Women Headed Households National Action Plan is a strategic
way to ensure that the achievement of milestones, goals and reporting by
government counterparts is facilitated. This ensures buy in from government
entities.

Another strategy would be to formulate OGP commitments based on what
government agencies and ministries have included in their institutional annual
workplans. When formulated in this manner, government bureaucrats do not
regard it as cumbersome and entailing extra work to work separately on OGP
related issues. Reporting at national and international level for governments is

(10) Surya Khanna, ‘Exploring Open Justice, a New Frontier in Open Government Re-
form’, retrieved from https:/www.opengovpartnership.org/stories/exploring-open-jus-
tice-new-frontier-open-government-reform, 9th February 2019.
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thereby facilitated. An example would be reporting to the CEDAW Committee
every fours years upon states ratification of the UN CEDAW Convention. As
one of the women commitments was based on the CEDAW Concluding Ob-
servations, this facilitates more streamlined reporting at least on the overlap-
ping OGP NAP commitments that also intersect with Sri Lanka’s obligations
under the CEDAW Convention.

Access to data is a critical component to access justice. Access to data must
be context based so that women from underprivileged communities are able
to access data from varied open data portals. Websites of Ministries are rarely
updated and this is a major challenge to accessing data, statistics or any other
form of information.

8. Lessons for Sri Lanka’s future OGP NAP formulation
and implementation

The Cabinet of Ministers approved the 2nd OGP NAP on 22nd January 2019. It
has a two-year life cycle from September 2019 to August 2021 and will come
into operation in the near future. It has one extensive women commitment
that includes the concerns of women in marginalized communities. The 2nd
NAP too does not mainstream gender concerns into other commitments. The
process of NAP making has not developed to a stage where the coordina-
tion of commitment formulation by government and civil society provides
opportunities to mainstream gender. However, it is possible to bring in gen-
der and women concerns into the rolling out of the NAP commitments. This
requires concerted lobbying with civil society organizations and government
counterparts to ensure that gender concerns are integrated into the design;
implementation and monitoring of initiatives under the NAP and that gender
concerns are kept high on the agenda in all OGP commitments. In order to
monitor implementation of the commitment on gender, having gender indica-
tors would be a useful tool to include in the NAP. This would ensure timely and
effective implementation.

A comprehensive research study to ascertain what women want from an open
government process could inform the formulation of a more strategic, more
meaningful NAP that women will reap benefits from. Additionally, open justice
commitments could be brought into NAPs that impact on women’s access to
justice. For example, different types of cases of gender based violence that
have been decided upon, the status of these applications etc. can be made
available in open data platforms.

The women commitment in Sri Lanka’s second NAP specifically includes fe-
male heads of households (FHHs) and the need to ensure full implementation
of the FHHs NAP that was formulated by the Ministry of Women’s Affairs in
partnership with UNFPA. This deliberate inclusion of FHHs in the NAP is to
encourage government and civil society to include this marginalized group in
the design of national and local level initiatives. The women commitments in
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the first and second NAPs intrinsically contribute to gender equality through
their focus on selected CEDAW Concluding Observations and the need for an
accountable and transparent process to their implementation. The implemen-
tation of the women commitment in the second NAP needs to be systemati-
cally carried out in order to assess whether inclusion of a gender commitment
in the NAP has effectively contributed to inclusion and gender equality.

The OGP can also be a useful implementation mechanism to track implemen-
tation of CEDAW Concluding Observations by states that have ratified the
CEDAW Convention. For example, OGP principles of transparency, account-
ability and civic participation are important processes that bring in women'’s
voices to law and policy reform commitments made under CEDAW by mem-
ber states. Successful implementation also requires that civil society organi-
zations have access to necessary data.

A separate commitment on women in an OGP NAP is a constant reminder
to government officials and civil society that women need to be taken into
consideration in the making of national action plans. Additionally, disability
should be cross cutting. OGP principles cut across these groups and must
influence the implementation of NAPs that incorporate the concerns of these
marginalized groups. The process of co creation and inclusion of gender in
the OGP process would also impact positively on other NAP making process-
es by giving visibility to gender concerns.

9. Conclusion

Civic participation, a cornerstone of OGP, is critical for bringing about reform
to discriminatory laws and policies against women. Women’s participation in
these processes promotes good governance, democracy and adherence to
the rule of law and provides women with a platform to voice their opinions
and participate in decision making at national and policy levels and to push
for transparency and accountability.

The quest for gender justice necessarily requires open justice principles to
be adhered to. The improved second OGP NAP in Sri Lanka is another step
towards facilitating access to justice for women. The making of the first NAP
was fraught with a lack of understanding both among civil society and gov-
ernment institutions. It was a far from perfect process. Nevertheless, it was a
stepping-stone to the formulation of the second OGP NAP, which had more
buy in from all stakeholders, mainly due to a better understanding of the OGP
process and the core principles of OGP.
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PHILIPPINE CASE STUDY: TRANSPARENCY
AND CIVIC PARTICIPATION IN THE
SELECTION OF SUPREME COURT JUSTICES

MARITES DANGUILAN VITUG* - MARLON MANUEL**

1. Introduction and Context

The Philippines holds pride of place in the Open Government Partnership
(OGP). It was one of the eight countries that founded it in 2011 during the
presidency of Benigno Aquino lll. So far, the Philippines has had three action
plans but none of these addressed transparency and civic participation in
the justice sector. In particular, the Philippines has made no commitments to
improve accountability in the judiciary. What it focused on were opening up
the budget process to strengthen fiscal transparency and initiating access to
information through legislation by passing a Freedom of Information (FOI)
Act. Having failed in the latter, the new president, Rodrigo Duterte, issued
an FOI order in 2016 covering only the executive department. But an FOI bill
remains pending in Congress.

While the OGP action plan missed out on the justice sector, the Philippines
Development Plan (PDP) for 2017-2022 includes a full-fledged discussion of
the problems of and strategic solutions to what ail the country’s justice sys-
tem. This is significant because it is the first time that a PDP does this. In past
development plans, this sector simply merited a passing mention. Among the
strategies laid out by the PDP, only one is linked to open justice: enhancing ac-
countability through an engaged citizenry, specifically through surveys to de-
termine access to justice and “satisfaction” with accountability mechanisms.

(*) Author of books on the Philippine Supreme Court and editor at large of www.rap-
pler.com

(**) Former coordinator of the Alternative Law Groups in the Philippines and currently
Senior Advisor to the Global Legal Empowerment Network, Namati.
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In the Philippines, the OGP and the PDP could be significant in opening up
the judiciary, which, historically, has been the least scrutinized branch of gov-
ernment. One indication of the culture of secrecy that wrapped the Supreme
Court, the highest court in the country, is this: it set up a public information
office (PIO) in 1999, after more than a century of existence. As the pressure
of 24/7 media bore down on the Court, it recognized that, as an institution, it
needed to deal with the media and communicate to the public.

Generally, media coverage of the Supreme Court has been limited to reporting
on decisions of high-profile cases. Little has been written on court processes,
why cases are delayed, financial records, ethical behavior and integrity issues
of Justices, and how the Justices are selected. This has been the tradition
on the Court with the belief that the Justices speak through their decisions.
They closed themselves off to other areas of inquiry. Thus, for example, they
exempted themselves from disclosing their assets statements although the
law required this.

But the situation changed in 2012, after the historic impeachment of a Chief
Justice who did not declare his actual net worth. Renato Corona was found
to have hidden assets of more than P180 million (about US$3.5 million at the
current exchange rate) prompting allegations of ill-gotten wealth.® Today,
the media and the public—as long as they fulfill certain requirements—can re-
quest the Justices’ assets statements. But the Court releases only summaries,
not the complete declarations. This doesn’t make the Justices fully compliant
with the law, which mandates full disclosure of assets statements.

Another post-impeachment wave of change that swept over the Court was its
financial transparency. The Court created a “transparency page” on its web-
site and uploaded financial reports. @ This was never done before.

Even if these changes in the Supreme Court coincided with the early years
of the OGP, the Philippines failed to make use of this national momentum to
include transparency in the judiciary in its commitments.

2. Supreme Court Appointments Watch: 2005-2012

Still, with a vibrant democracy—at that time the Philippines was known
to have the most robust democracy in Southeast Asia—a few gains were
achieved. Outside the OGP and the PDP for 2017-2022, before they came into
being, civil society groups engaged a government agency to put into action
what would become two key principles of open justice: transparency and civic
participation. This case study focuses on the Supreme Court Appointments
Watch (SCAW), a consortium of NGOs, and how it worked with the Judicial

(1) For a detailed discussion of the impeachment, see Vitug, Marites Dafguilan, (2012).
Hour Before Dawn: The Fall and Uncertain Rise of the Philippine Supreme Court. Que-
zon City.

(2) http://sc.judiciary.gov.ph/transparency/

246 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Open Justice Philippine Case study: transparency and civic participation ...

and Bar Council (JBC), which vets candidates to the judiciary, to make the
selection of Justices to the Supreme Court transparent and participative.

The SCAW achieved four key results during a period of seven years, from
2005 when SCAW was organized, up to 2012, when it concluded its activities.
These are unprecedented:

¢ Holding of public interviews with applicants for the Supreme Court.
¢ Having these covered by the media.

e Participating in interviews by sending questions both from SCAW and the
public.

e Making the JBC voting process more transparent: it disclosed how its mem-
bers voted and released excerpts of minutes of their meetings on the selec-
tion process.

How did SCAW do this? It focused on three main activities:

1) Consistent public advocacy through media statements, press conferences,
interviews.

2) Engaging the JBC by working with members who were receptive to re-
forms.

3) Mobilizing interest in JBC and appointment of judges/justices through in-
formation campaigns.

In succeeding pages, this paper delves into a more detailed discussion of
SCAVW, its history, activities, challenges, and impact. The authors also assess
SCAW'’s seven-year performance, looking at the JBC and its interaction with
SCAW to show how changes came about as a result of these dynamics and
the context in which these took place.

3. History of SCAW

SCAW was born in the early years of 2000 when the Philippine judiciary was
on the cusp of change, brought about by the new Chief Justice, Hilario Da-
vide. Appointed in 1998, he led the Court for seven years and inspired reforms.
At the time, the air was filled with hope and anticipation because immediately
before Davide’s appointment as Chief Justice, the reputation of the judiciary
was at a low. No less than then President Joseph Estrada called the judges
“hoodlums in robes.” Estrada’s presidency, however, was short-lived. He was
ousted in a people power revolt in 1998. Soon after, Davide vowed to restore
the credibility of the institution and make it transparent. He was a well-known
personality who helped usher in democracy in 1986 as part of a body that
drafted a new Constitution after the dictator, Ferdinand Marcos, was deposed
in a popular revolt.

“He demystified the gods of Padre Faura [street in Manila where the Supreme
Court is located], he was a charismatic leader and he partially changed the
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culture [of the Court],” said Carol Mercado, program officer of the Asia Foun-
dation, which funded the SCAW.®

Under Davide’s leadership, the Action Program for Judicial Reform (APJR)
was put together and one of its aims was to bring about transparency and ac-
countability in appointments to the Bench. Thus, when Davide was about to
retire in late 2005, Mercado gathered a few NGOs together primarily to focus
on the appointment process for the judiciary. “One way to ensure integrity in
appointment of justices was to watch over the process,” Mercado said. The
Alternative Lawyers Group (ALG) led by Marlon Manuel, the Transparency and
Accountability Network (TAN) headed by Vincent Lazatin, and the Lawyers’
League for Liberty (Libertas), a legal reform advocacy group led by Roberto
Eugenio Cadiz, composed the core of SCAW.

On its first year, the ALG, TAN, and Libertas worked with partners such as the
Association of Law Students of the Philippines, the Philippine Association of
Law Schools and the Integrated Bar of the Philippines (IBP) and held a series
of forums nationwide to raise awareness on the importance of appointments
to the Supreme Court. Initially, the IBP was part of the core group, but, even-
tually, became inactive primarily because the IBP is represented in the JBC,
and in some cases, would make endorsements for candidates. This put itin a
conflict of interest situation, according to leaders of the IBP at that time.

4. Goals and Activities

In its 2012 report assessing SCAW® | the Asia Foundation spelled out the
ultimate goal of SCAW, which was to work for greater transparency and ac-
countability of the judicial appointment process. In line with this goal, SCAW
achieved the following major objectives:

e Raised the level of public awareness about the judicial appointment process.

e Contributed to the formulation of institutional mechanisms that will strength-
en the transparency and accountability of the judicial appointment process.

e Enhanced venues for citizens’ participation in the judicial appointment pro-
cess.

SCAW undertook these activities:

Public information campaign. SCAW focused on increasing public awareness
about the appointment process, informing them about how they can partici-
pate in the process and also about the candidates for the Chief Justice posi-
tion through the following:

e Roundtable discussion with experts on standards that should be used by the
JBC in screening candidates and formulated questions that could be asked

(3) Interview with Vitug, Jan. 4, 2019.

(4) Final Report for the Asia Foundation, Supreme Court Appointments Watch (SCAW)
2012 (Period Covered: July 1, 2012 - September 15, 2012).
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by the JBC during interviews. SCAW also presented a proposal for a score
sheet that could guide the JBC members in the final voting.

e Forum on the appointments process.

¢ Profiles of candidates were prepared and released to the media and the gen-
eral public. Notes on the public interviews were also prepared and dissemi-
nated through various modes, including social networking vehicles (Twitter,
Facebook).

e Media campaign via appearances and interviews of SCAW representatives on
radio and TV and through press releases.

SCAW relied on the available information on the candidates based primarily
on their submitted personal data sheets (PDS). At one point, SCAW com-
missioned a research on the background of the candidates. The information
gathered from the PDS and the research was then presented to the media
and widely disseminated through SCAW’s network of organizations. SCAW
also prepared and presented to media profiles of the Supreme Court asso-
ciate justices who were candidates for the position of Chief Justice, which
included a comparison of their votes and decisions on certain controversial
cases brought before the Supreme Court.

Participation in the Appointment Process. SCAW engaged members of the
JBC and worked with them to improve transparency in the selection of judges
and justices:

e Reviewed JBC rules on live media coverage of public interviews.

e Met with members of the JBC to present a list of questions generated from
roundtable discussions.

¢ Monitored JBC processes, attended public interviews, and took notes. SCAW
prepared a summary of the interviews which it distributed to the members of
the media and disseminated online.

Overall, SCAW was an active citizens’ monitor and pushed for the enhance-
ment of the transparency and accountability of the process. The Asia Founda-
tion, in its report, noted significant improvements. For example, “live media
coverage made the selection process more transparent and encouraged the
participation of the public as manifested through comments in radio and TV
programs and in social networking sites. The media coverage was comple-
mented by JBC’s opening of a Twitter account, which enabled the public to
send questions for the candidates. During the interviews, the JBC members
read some questions sent via Twitter. Combined with SCAW'’s public infor-
mation campaign, these improvements contributed to the increased level of
public awareness about the appointment process, and resulted in more active
participation of the citizens in the process.”

Moreover, “SCAW has maintained its cordial relations with the JBC. This en-
gagement with the JBC gives SCAW a continuing opportunity to work for the
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implementation of concrete recommendations for strengthening transpar-
ency and accountability of the appointment process.”

Two members of the JBC confirmed this. Lawyer Milagros Fernan-Cayosa,
a current member who is on her 8th year with the JBC, and Justice Aurora
Lagman, former member, found their discussions with SCAW representatives
helpful. “We were invited to meetings [by SCAW] and they suggested some
reforms,” Fernan-Cayosa said. “It is good to have validation and we need to
know areas that need improvement.”® For her part, Lagman observed® :
“They [SCAW] wanted to be sure that nominees to the Supreme Court are
qualified. | gained much from their feedback and JBC became more transpar-
ent as a result of their suggestions. For one, we entertained questions from
the public.” Both Fernan-Cayosa and Lagman want SCAW to continue “so
that somebody is watching” (Fernan-Cayosa) and “JBC members would be
more careful” (Lagman).

5. Judicial and Bar Council

The JBC, for its part, came into being when the new Philippine Constitution
took effect in 1987. During the martial law years (1972-1986), it was President
Marcos himself who chose the Supreme Court justices as well as the lower-
court judges. His was a one-man rule, disregarding Congress in the process
of selection.”” Before this time, Congress, via a commission on appointments,
screened judges and justices. While it was a public process, it was rife with
allegations of horse-trading.

When democracy returned to the country in 1986, President Corazon Aquino
had a new constitution drafted. “Responding to the flawed system,” the con-
stitutional body adopted an innovation, which was the JBC.® [t took away
the process from one man, the president, and also from Congress. Instead, the
JBC was composed of representatives of various sectors—retired Supreme
Court justices, the Integrated Bar of the Philippines, a mandatory organization
of lawyers, the legal academe, and the private sector—and Congress, particu-
larly the chairs of the Senate and House of Representatives committees on
justice who alternated in the JBC. The Supreme Court Chief Justice headed
the JBC and the Court supervised it.

The Asia Law Initiative assessed: “While perceptions varied, there was general
agreement that, while politics can never be totally removed from judicial se-
lection, the JBC process is far better than previous process of judicial appoint-
ment solely by the President, as was the case until 1987. Transparency has in-

(5) Interview with Vitug, Dec. 18, 2018.
(6) Interview with Vitug, Dec. 19, 2018.

(7) Gavilan, Jodesz, Rappler, “Before the Judicial and Bar Council, how were justices
chosen?” Dec. 11, 2017.

(8) Ibid.
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creased with the establishment of a JBC website (www.jbc.supremecourt.gov.
ph) on which it announces vacancies, including names of judges and justices
who will retire in the current year, the list of applicants, and interview dates.”®

Unlike in the past, the JBC published the list of candidates for the judiciary,
scheduled them for public interviews, and made the short list public from
where the President chose whom to appoint. JBC also encouraged the public
to report information about candidates.

But the JBC was slow to follow its own rules on the conduct of public inter-
views which it made mandatory in 2000. Thus, one of the first things that
SCAW did was to ask JBC to implement its rule on public interviews and mo-
bilized groups to attend these. It was only after years of consistent advo-
cacy from SCAW that the JBC decided to hold these interviews. At the start,
though, the JBC simply did a token effort.

In December 2005, SCAW gathered at the Supreme Court hoping to witness
the first- ever public interview of candidates for the chief justice. It turned out
that twelve (out of 15) sitting justices asked for the cancellation of the public
interview. 9 The resistance was strong because it was going to be a first in
the history of the Supreme Court. The JBC, to SCAW’s dismay, granted the
justices’ request to call of the public interview.

The next opportunity for a public interview of candidates for Chief Justice
was to take place a year later. SCAW, once again, was on the frontlines urging
the JBC to conduct public interviews, both in press statements and in a letter
to the Chief Justice, Artemio Panganiban, who chaired the JBC. In addition,
SCAW wrote Panganiban requesting live media coverage of these interviews.

In 2006, the air was heavy with anticipation as the public interview of candi-
dates for the next Chief Justice was scheduled. But, again, this did not push
through as five candidates, who were all sitting justices, snubbed it. Pangani-
ban said that these justices had each written a letter “opting not to be pres-
ent and that their applications or nominations be decided on the basis of
their track record, written decisions, and accomplishments submitted to the
JBC.”™ |n a setback to judicial transparency, the public interview didn’t take
place for two years, 2005 and 2006. This would only happen in 2010.

Meantime, the SCAW pushed for JBC’s adoption of an open-voting policy,
meaning, that the JBC disclose how each member voted, and the use of score
sheets to make the selection rigorous. It also continued to push for live media
coverage of the interviews—all this through the media and letters to the JBC.
One of the factors that contributed to SCAW’s eventual success was its col-
laboration with reform-minded JBC members.

(9) Asia Law Initiative, Judicial Reform Index of the Philippines, March 2006.

(10) Letter of SCAW to Chief Justice Hilario Davide, Dec. 8, 2005.

(1) Philippine Center for Investigative Journalism, “5 Chief Justice candidates snub pub-
lic interview,” Nov. 29, 2006.
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In 2008, Conrado Castro, a JBC member who represented the IBP, wrote Chief
Justice Reynato Puno proposing an open-voting policy. This was discussed
in a JBC meeting™ and it met with resistance from others in the JBC. In
response, Regino Hermosisima, who represented the retired Supreme Court
justices, wrote the chief justice arguing against making the votes of council
members public. In the end, JBC approved the open-voting system. They re-
leased tally sheets of the JBC members’ votes during their closed-door delib-
erations to the public.

The year 2009 was significant as seven vacancies took place in the Supreme
Court with the retirement of justices. “With the growing public discontent
with then President Gloria Macapagal Arroyo, the SCAW again sounded the
call for vigilance, especially about the impact that these next series of ap-
pointments would have on the independence and credibility of the Supreme
Court,” the Asia Foundation said. @

With vigor, SCAW monitored the selection process of seven new justices; reit-
erated its recommendations to the JBC on open voting and public interviews.
SCAW submitted questions to the JBC for candidates to the Court, attended
all public interviews, documented these and posted its notes and JBC tally
sheets in websites as well as other social networking sites.

In response, the JBC released minutes of its meetings wherein they voted for
top three candidates for the Supreme Court vacancies, their tally sheets, and
process of selecting shortlisted candidates. This openness continued till 2010.
And finally,

the first public interview of candidates for Chief Justice became a reality on
the same year. Again, SCAW attended this and documented the interviews.
JBC, however declined live coverage by the media.

After persistent follow-ups by SCAW with support from the media, the JBC
agreed to a pooled live media coverage of public interviews for Chief Justice
in 2012. The political atmosphere contributed to this shift as the Chief Justice
at that time, Renato Corona, was impeached, a first in the history of the coun-
try. Corona was found to have undeclared his true wealth in his assets state-
ment, as required by Philippine laws.

As the Asia Foundation observed:

“With the removal of Chief Justice Renato Corona on May 20,
2012, on impeachment for culpable violation of the constitution
and betrayal of public trust, the limelight shifted from the im-
peachment trial to the selection process for his successor. The
impeachment of Corona created not only an opening within the

(12) Letter of Justice Regino Hermosisima Jr. to Chief Justice Reynato Puno, Oct. 3,
2008.

(13) Asia Foundation 2012 report.
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Supreme Court for a replacement, but also an opening for re-
form efforts for the enhancement of the transparency and ac-
countability of the appointment process, and for greater citi-
zens’ involvement and active participation in the exercise. With
the clamor for exacting the highest standards of integrity from
high-ranking government officials, in general, and from the Chief
Justice and members of the Supreme Court, in particular, there
was a momentum for active public oversight of the appointment
process.”

In late 2012, however, JBC returned to its old practice of not allowing pooled
live media coverage of interviews because they reasoned that it became dis-
tracting. Instead, the Court live-streamed the interviews and allowed only the
government TV station to cover from inside the venue. All other news orga-
nizations would hook up to the live video of this TV station as well as the
livestream.

6. Assessment

SCAW'’s success in hurdling the challenges that it faced, especially during its
early years, can be attributed to a number of notable factors.

Composition of the group. A major factor that contributed to the gains of
SCAW was the composition of the group. The convenor organizations (ALG,
TAN, Libertas) were national networks with vast partnerships among civil so-
ciety organizations throughout the country. They were able to reach out to
their members and partner organizations, facilitating dissemination of infor-
mation about the JBC and the appointment process.

More importantly, the ALG and Libertas were groups of lawyers who were
working closely with their partner communities and organizations, while TAN,
on the other hand, was a coalition that was known for its programs on trans-
parency and accountability. This combination provided an excellent platform
for the nature of SCAW’s advocacy. To a large extent, SCAW acted as a vital
link between the JBC and the public.

Engaging media became a key strategy of the campaign. SCAW achieved
considerable success in directing the attention of media, and consequently,
the general public towards the JBC. With a number of controversial policies
of then President Gloria Macapagal Arroyo questioned before the Supreme
Court, SCAW seized the opportunity to emphasize the need to ensure the
integrity of the appointment system, as an indispensable part of ensuring the
independence of the judiciary. SCAW always highlighted Arroyo’s unique op-
portunity to make what at that time was a record number of appointees to
the Supreme Court.

(14) Ibid.
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Clarity of objective. The second factor that contributed to SCAW'’s success
was the clear objective of the program. As SCAW would always clarify in its
information campaign, the group’s focus was on the appointment system, not
on the candidates. Ideally, of course, enhancing the integrity of the system
should result to increasing the quality of the appointees. But SCAW never
endorsed or opposed any candidate, except in cases when the candidate was
clearly disqualified based on the JBC'’s rules.

In one case, a candidate was already more than 65 years and could no longer
be able to serve the court for at least five years, if appointed. Under the JBC
rules, such candidate is disqualified from being nominated for appointment.
Through a letter to the JBC, SCAW had to point out this disqualification. In
another case, SCAW wrote the JBC to call its attention to one candidate’s
pending case at the Office of the Ombudsman, which, under the JBC rules,
constitutes a disqualification.

Credibility. Third, with SCAW’s concentration on the process, the group’s
credibility was established. It was seen as an independent coalition that was
motivated by the goal of strengthening the appointment system, not as a
group working for the appointment of certain candidates. SCAW'’s credibility
and independence proved to be helpful in its sustained engagement with the
JBC.

Even if some members of the JBC opposed SCAW'’s proposals at the start,
especially on the issue of announcing the votes of the members, the JBC
was generally receptive of SCAW'’s participation in the appointment process.
Through the years, SCAW had developed a good working relationship with
the JBC, especially with the regular members (the members who were not
government officials).

Overall, SCAW was successful in engaging the JBC in a way that was not per-
ceived as antagonistic, but, rather, as supportive of the JBC’s constitutional
mandate to ensure the competence, integrity and independence of appoin-
tees to the judiciary.

7. Challenges

The culture of secrecy that has traditionally characterized the Supreme Court
and its proceedings, as shown in this case study, extended to the JBC. In
fact, with the 1987 Constitution’s shift from the congressional scrutiny of the
President’s appointments of Supreme Court justices to the JBC’s screening of
candidates, the public (and more politicized) appointment process gave way
to a more secluded mechanism. In that sense, the process became less open.
But the JBC’s role was not insignificant, compared to the role of the Congress
in the previous set-up.

Before the 1987 Constitution, the President made an appointment and then
submitted such appointment to the Congress for confirmation. Aside from
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removing the role of Congress, the new process reversed the sequence and
made the selection of nominees the role of the JBC. Under the current setup,
when the President appoints one of the nominees in the JBC-prepared short
list, the appointment is final and is no longer subject to congressional review.
The JBC'’s selection of the final nominees (at least three per position, un-
der the Constitution), thus constitutes the only limitation on the President’s
power to appoint.

Some may consider the composition of the JBC as adequate in representing
the public in the process. The composition, after all, is a combination of dif-
ferent groups (the Supreme Court, the Congress, the Executive, the bar, the
retired Supreme Court justices, the legal academe, and the private sector).

Despite the supposed diversity of representation, however, the JBC compo-
sition still limits the nominations process to an elite group of lawyers and
judiciary insiders. The head of the JBC is the Chief Justice. The Congress is
represented by whoever is the Chair of the Committee on Justice of either the
House of Representatives or the Senate (a position which is always given to
a lawyer legislator). The Executive is represented by the Secretary of Justice,
also a lawyer. The representatives of the bar and the legal academe, of course,
are also part of the legal community. Interestingly, even the position reserved
for a representative of the private sector has always been occupied by a re-
tired member of the judiciary.

With this situation, the key challenge for SCAW was to open up the process
to citizens—not only to members of the legal community, but to the general
public. Opening up the process entailed three essential interrelated actions
as explained earlier. First, making the procedure more transparent. Second,
creating venues for public participation in what was otherwise an exclusive
and secretive procedure. Third, encouraging active citizen engagement in the
process.

Enhancing the transparency of the process involved efforts both from within
and from outside the JBC. The latter was the easier part as it primarily re-
quired the conduct of a public awareness campaign on the important role
of the JBC, the constitutionally mandated process, and the need for citizens’
active engagement.

Enhancing the transparency of the process from within proved to be more dif-
ficult as it required changes in policies and procedures that had been in place
and implemented for almost two decades. As explained earlier in this case
study, the policies on conducting public interviews, opening the proceedings
to the media, and publicizing the votes of the JBC members, became possible
only after a long period of persistent advocacy.

The call for public vigilance and active engagement in the appointment pro-
cess entailed considerable logistical burden to SCAW. Even before the JBC
started the conduct of public interviews, SCAW called on the public to send
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information (both favorable and derogatory) about the candidates. Without
the public interviews, however, SCAW had to exert efforts to make the public
aware of who were being considered for nomination to the vacant position.

These challenges continue to this day. There is a continuing need, therefore, to
safeguard the gains that had been achieved, and to prevent the system from
closing itself again. Indeed, there were a number of disappointing setbacks,
attempts to return to the old closed system. Recently, for some reason, the
JBC withheld the announcement of the members’ votes. Some incumbent
Supreme Court justices have revived the previous argument that they should
be exempted from the interviews if they are applying for the Chief Justice
position as they are already in the court.

Overall, SCAW has proven to be an effective strategy of civic engagement.
There is no doubt that it should be continued and replicated. Unfortunately,
SCAW ceased its activities in 2012 when funds were no longer available as
priorities of donor institutions shifted.

There were plans, though, to expand the initiative to cover the entire judiciary
and convert SCAW into JAW or Judicial Appointments Watch. But the needs
of such expanded program, in terms of human and financial resources, could
not be matched by the respective capacities of the convener organizations.
Thus, the effort did not materialize.

Beyond SCAW, there are notable efforts that are expected to improve the ju-
dicial appointment process. The Philippine bar association has recently start-
ed an initiative of assessing judges regularly. If institutionalized through the
bar association’s chapters nationwide, this program will feed into the nomina-
tion and appointment process, and will help the JBC assess the qualifications
of the candidates.

Within the JBC, there are continuing discussions on how to improve its rules.
This emphasizes the importance of ensuring that those who will be appointed
as regular members of the JBC are reform-minded and independent.

8. Impact: institutionalized reforms

When SCAW started, there was no precedent for the program. No pattern
from any previous engagement with the JBC or with the appointment process
was available. Simply put, SCAW was a trailblazer in an area that at that time
seemed closed and unwelcoming.

With the unrelenting advocacy and activism of its conveners, SCAW was able
to build a strong constituency for reform, both in the JBC and among the
citizens, which had collectively worked for reforms that would have lasting
impact on the system.

The public interviews and the live media coverage of interviews were previ-
ously unimaginable. Today, they are regular features of the system. To some
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extent, media has adopted the role of SCAW in vetting candidates. Today,
media reports on the candidates’ positions on previous decided cases, at least
for those applicants who are incumbent justices of the Supreme Court or the
lower courts.

In recent years, the combination of live media coverage and the popularity of
social media further brought the process closer to the people and facilitated
interaction between citizens and the JBC. During the interviews, some JBC
members would read questions sent by citizens through Twitter.

All these are institutionalized reforms that are now difficult to reverse.
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1. Introduction to Open Justice

Gaining public trust, achieving transparency, stimulating innovations, and
delivering economic growth have been considered as some of the driving-
forces behind Open Data initiatives for government organisations in recent
years. Traditionally Open Justice, which refers to making courts and their pro-
ceedings open and public so that what is done in the name of justice can be
scrutinised and criticised, has been recognised even long before transparency
became an important aspect of governance (McLachlin, 2014). Nowadays, the
scope of Open Justice extends beyond simply court proceedings and judg-
ments and includes also opening the data that are gathered within the ad-
ministration processes and the judicial procedures of the whole justice branch
of government. In addition to the rage of data sources and types, the scope
of Open Justice has grown in terms of the objectives of Open Justice. Open
Data initiatives have also gained momentum in the justice domain in the Neth-
erlands. In this chapter we build on the results of, mainly, Bargh et al. (2016a;
2016b; 2016¢; 2014) and provide an overview of Open Justice Data initiatives
and their trends in the Netherlands.

This chapter is organised as follows. In Section 2, we elaborate on how the
Open Data movement has impacted the justice domain and enhanced its
scope beyond the traditional principle of Open Justice. In Section 3, we de-
scribe a number of Open Data initiatives in the justice domain of the Nether-
lands. Subsequently, we present the concept of Semi-Open Data and elabo-
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rate on its relevancy for partially opened justice domain data sets in Section 4.
We discuss the current maturity status of the Open Data in the justice domain
in the Netherlands and present our vision for its development in Section 5.
Finally, we draw some conclusions in Section 6.

2. Open data in justice domain

With the advent of governments’ Open Data initiatives, we argue that the
scope of Open Justice is extended along, at least, two directions. Firstly, in
the justice domain, the objective sought from being open is extended from
the transparency principle, as sought in procedural and common law, to also
the other principles of open government, namely: accountability, collabora-
tion and participation (Jiménez-Gémez, 2017). Jiménez-Gémez (2017) coins
the term ‘Open Judiciary’ to refer to this extended view. Secondly, we observe
that the scope of the data has expanded from the data of court proceedings
and judgments to the data gathered also within the administration processes
and procedures of the whole justice branch of government. Elena and van
Schalkwyk (2017) name court ruling data, statistics on operations, and budget
and administrative data as the ‘least’ a judiciary should open. This set of data
types, we conclude, is subject to expansion.

As a consequence of the second extension direction, we note that the data
within the justice domain are generally gathered by various independent
organisations involved in countries’ justice domain. Lampoltshammer et al.
(2017) use the term ‘justice system’ to refer to the (chain of) bodies in the
apparatus of law, which are involved in creating data, from legislative texts
to judicial decisions; and not just those being involved in courts. In the case
of Dutch government’s justice branch, the justice domain includes three legal
systems pertaining to criminal law, civil law and administrative law. The inde-
pendent organisations and agencies involved in, for example, Dutch criminal
justice system include the Police, the Public Prosecution Service, the courts,
the Central Fine Collection Agency, the Custodial Institutions Agency (i.e,,
prisons) and the Probation Service (van den Braak et al., 2013). Similarly, one
can identify various organisations involved in other subbranches of Dutch jus-
tice domain, pertaining to civil law and administrative law.

For many years the justice administration and procedural data have been
published by our organisation, i.e., the Research and Documentation Centre
(abbreviated as WODC in Dutch) of the Dutch ministry of Justice and Secu-
rity, in a report annually (Kalidien et al.,, 2016). On the other hand, an Inter-
net site, called rechtspraak.nl, publishes Netherlands’ court proceedings and
judgments for criminal, civil and administrative cases regularly. In the follow-
ing section, we will elaborate on these initiatives in more detail. As another
example, the open justice initiative led by the California Department of Justice
publishes a wide range of data types from various sources within the criminal
justice system (like trends in arrests, crimes, death in custody, hate crimes,
homicide, juvenile court and probation).
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Considering the variety of the organisations involved in justice systems, we
conclude that opening the data pertained to traditional Open Justice (i.e.,
judicial and court data) provides a limited view on such justice systems. This
argument becomes even stronger when one notes that nowadays in certain
countries the organisations involved in crime detection, prosecution, trial
and probation have overlapping tasks and functions, which cannot easily be
separated. In the Netherlands, for example, the arrest of a suspect does not
necessarily lead to further prosecution. In some cases, the police may decide
to handle the case by dismissing it, proposing a transaction, or imposing a
punishment order. Moreover, the public prosecutor decides which cases to be
prosecuted or dealt with by courts. The public prosecutor may dismiss a case,
propose a transaction, impose a punishment order, or decide to send the case
to court (van der Leij, 2016).

In summary, we argue that opening data in the justice domain (i.e., the justice
branch of government) must cover the whole justice system of a country and
not be limited to traditional judicial data. One may call this Open Justice in its
extended sense or alternatively name it as Open Data in the justice domain.
Consequently, Open Data in the justice domain not only contributes to real-
ising the traditional vision of Open Justice, but also helps realising the pro-
gressive vision of Smart Justice, see (Netten et al., 2018) and the references
therein.

3. Open justice initiatives in the Netherlands

There have been a number of open data initiatives in the justice domain in the
Netherlands. In this section, we provide four examples of these Dutch open
justice initiatives.

3.1. Justice administration and procedural data

Since 1985 the justice administration and procedural data (abbreviated as
C&R in Dutch) have been published by the WODC in a report annually. The
report includes the crime statistics at the national level in The Netherlands.
These statistics are derived from the data provided by a large number of the
organisations involved in the Dutch criminal justice system (van Dijk et al.,
2018). The statistics cover various topics, related to crime and law enforce-
ment (Kalidien, 2016) as well as local police and city councils (Smit and van
Dijk, 2014) in the Netherlands. The statistics are presented in 36 tables with
different and various attributes and records. The total number of the attri-
butes is about 550.

3.2. Court verdicts

An Internet site called rechtspraak.nl (more precisely, https:/www.recht-
spraak.nl/) publishes Netherlands’ court proceedings and judgments for crim-
inal, civil and administrative cases regularly. The site offers several alternatives
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to search for/in court proceedings. There is a manual available on the site that
guides and supports users to search for cases. One can search by means of a
number of keywords (e.g., murder case and civil case) or a number of criteria
such as judgements, date of verdict, date of publication, jurisdictions and the
type of judging organisation (e.g., the court of appeal).

We estimate that the court database of the site rechtspraak.nl contains about
473.000 cases currently. This estimation is based on two queries, posed to
the site. In the first query, we searched for the term ‘the’ via the search engine
and in the second query we searched for all cases between 1 February 1919
and 31 January 2019. The site replied with “473031 cases” to both queries.
Note that the cases published on the site Rechtspraak.nl are only a fraction
of the cases treated by the Dutch courts. The courts are responsible for plac-
ing the judgments and determining which verdicts can be published on the
site. The decision for publishing these judgments and verdicts is based on a
number of criteria such as: Being concerned with the courts of appeal or the
supreme court, having media attention, relating to criminal justice cases with
an imposed unconditional prison sentence of at least four years, relating to
offences against human lives (such as murder, manslaughter and culpable ho-
micide), relating to European Law and being issued by the EU court, or being
concerned with those court rulings that could become a directive for other
future cases.

The site provides also information about different courts and other judging
organisations in the Netherlands, like court of appeal or the supreme court.
Furthermore, the site is targeted for different type of users, i.e., there are sep-
arated interfaces for barristers, lawyers and civilians.

3.3. Police open data

Via the portal data.politie.n/ the Dutch Police publishes its data related to reg-
istered crime, police performance and police operations. The published data
are public, free of charge, royalty free, according to open standards, and
easily accessible. Via the portal one can easily compile tables and graphs. A
user that accesses the site data.politie.n/ is able to select one of the follow-
ing themes: business management, crime, and police performance. Business
management includes the police data on Human Resource Management
(HRM) indicators. These HRM indicators are presented nationwide and per
organisational unit (note that there are 14 organisational units of the Police
in total in the Netherlands). Using a topic filter, the user can see the data
on absenteeism, organisational strengths, and non-organisational strengths.
The second theme, i.e., the crime theme, presents the numbers of various
crimes registered by the Police monthly. These data include also the crime
types and the locations of the crimes. The data are presented in both tables
or graphs. The third theme presents some data on police performance indi-
cators at a national level or regional level (i.e., for municipalities). Example
indicators are response times to emergency calls and response times on
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identity checks. All data sets available on the site are easy to export to a file
in html or csv format.

3.4. Other examples

The Dutch government uses the web portal data.overheid.n/ to publish data
about 17 government related themes, such as finance, culture and recreation,
education and science, traffic, social security themes. Two of the themes are
related to the Dutch justice system, namely: public order and safety theme
and law theme. Next to each theme, the number of the data sets available for
that theme is given. The themes with the highest number of data sets are na-
ture and environment, economics, and governance themes (ranging between
2000 and 4000 published sets). The public order and safety theme and law
theme are at the other side of the list, with 153 and 62 datasets published,
respectively.

Selecting a theme guides the user to a sorted list of the datasets pertaining
to that theme. If required, several filter options can be applied to reduce the
list. One of the options is to select the publisher of the data, such as the Po-
lice or Statistics Netherlands. When a dataset is selected, a general descrip-
tion of the data set is shown and also other meta data about the data set are
given, such as the source and the link that gives access to the data set. For
downloading a data set, the user can usually opt for exporting the data in a
particular format (like html, csv or gml).

Dutch municipalities frequently publish data pertaining to different social
topics within their municipalities. Beside via the data.overheid.nl portal as
mentioned above, municipalities publish their data pertaining to, for example,
the districts and neighbourhoods within their municipalities via other Inter-
net sites. For example, denhaag.buurtmonitor.nl is a web portal of the mu-
nicipality of the Hague that publishes some data on different themes at the
district and/or neighbourhood level. In addition, the site provides some con-
cise reports with statistical information about the development of the district
or neighbourhood on a particular theme, like poverty or crime. One of the
themes in the web portal of the municipality of The Hague in concerned with
the quality of life and safety. Within this theme, the data about crime and dis-
order are presented. The user has the option to filter these data per year, per
type of offense, and per district or neighbourhood. It is easy to export these
data to a file in excel or csv format.

4. Semi-open justice domain data

Many public organisations, particularly those in the justice domain, have been
hesitant and unable to open their data in a way that fully satisfies all Open
Data requirements, e.g., the data being opened as raw as possible (or as they
are), for everybody, timely, with primacy, permanence, with appropriate meta-
data, etc. These hesitancy and inability are the case where, for example, the
data to be opened have inconsistent, imprecise, uncertain, missing, and in-
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complete data objects (thus, having low quality), have private or business
sensitive information (conceivably when combined with other datasets or
background information), or have proprietary and unstandardised format and
semantics. These issues and deficiencies often exist for the data in the justice
domain (van den Braak et al.,, 2013; Kalidien et al., 2010). Opening such data
according to Open Data requirements (i.e., as they are, to the public, etc.) may
lead to various problems such as privacy disclosures, sensitive business infor-
mation disclosures, misinterpretations and misleading outcomes, and no or
low economic growth. Consequently, organisations could not open such data
according to the Open Data criteria, despite their willingness to share their
data with some modifications and edition, in a limited scope (e.g., discover-
able online but not downloadable), or in a PDF (Portable Document Format)
format.

There are, however, many data opening initiatives, particularly in the justice
domain, that partially satisfy the Open Data requirements. Through investing
in time, efforts and resources, organisations can eliminate data sensitivity, im-
prove data quality, harmonise data format, and create appropriate metadata
for the data. These operations, however, not only inflict extra costs on organ-
isations, but also result in opening only processed data. Both aspects (i.e.,
being costly and being modified) quite often violate some basic requirements
of Open Data. To make these partially Open Data initiatives visible, Bargh (et
al., 2016b, 2016c) coin the concept of Semi-Open Data to mark those data
opening initiatives that do not fully adhere to all Open Data requirements,
while promoting (some of) Open Data objectives. In this section, we elaborate
on the motivation for and the concept of Semi-Open Data and present an
example from the Dutch criminal justice system that can be characterised as
Semi-Open Justice Data.

4.1. Motivations for Semi-Open Data

A large number of public organisations, particularly those in the justice do-
main, put enormous amount of efforts in order to address the privacy, misin-
terpretation and misleading challenges and do share a modified form of their
data with the public. But these data sharing initiatives are not classified as
Open Data. For example, the shared data are processed, aggregated, and of-
fered to specific data consumers (e.g., scientists) in order to protect privacy
of data subjects or to enhance the quality of data. Despite all these efforts,
such organisations cannot position themselves as Open Data compliant and
therefore cannot demonstrate their true dedication towards the ideals and
objectives of Open Data in being, for example, transparent and supportive
of innovations and economic growth. This (negative) image can be costly for
public organisations, as they may lose the public trust and the benefits of
well-informed societies and citizens. Being unable to share their data accord-
ing to the full requirements of Open Data and not being recognised when
sharing their processed data are two sides of the same problem that public
organisations, particularly those in the justice domain, face currently.
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One cannot consider opening of processed and not-for-free datasets as Open
Data, while they do serve the same purposes of Open Data to some degrees.
For example, entrepreneurs can purchase the processed data to make innova-
tive services and products, leading to economic growth. Independent domain
experts and the public can learn about public organisations by using the (high
quality) processed data and can examine whether the public organisations
adhere to their missions as well as to existing laws and regulations. As such,
not-fully-compliant Open Data initiatives do also aspire and drive individu-
als, governments, and businesses for improving their existing or devising new
policies, services, products, and processes.

One way to address the abovementioned problem is to acknowledge those
not fully Open Data compliant initiatives, which basically push the frontiers of
information sharing towards the ideals of Open Data. Acknowledging these
partially Open Data initiatives, makes the public organisations behind those
initiatives and their efforts visible within the Open Data landscape. This visibil-
ity not only encourages the organisations behind such initiatives to continue
opening (more of) their data, but also provides a more realistic view on the
landscape of Open Data (Bargh et al., 2016b). Recognising, acknowledging,
and encouraging these initiatives are particularly important in the justice do-
main where it is often infeasible to meet all requirements of Open Data.

4.2. Definition of Semi-Open Data

To make partially Open Data initiatives visible, Bargh (et al., 2016b) coin the
concept of Semi-Open Data to mark those data opening initiatives that do not
fully adhere to all Open Data requirements while promoting (some of) Open
Data objectives. More specifically,

“Semi-Open Data paradigm include those data sharing solutions
that aim at Open Data objectives (like transparency, compli-
ance, innovation, decision support, cost reduction, participation,
and collaboration) but do not fulfil all conditions of Open Data”
(p. 10, Bargh et al., 2016b).

As such, the term Semi-Open Data refers to a wide spectrum of data shar-
ing initiatives that fall between two extremes of closed/confidential data and
Open Data. A main step towards making Semi-Open Data initiatives visible
is to indicate their positions on the spectrum between the two extremes of
closed data and Open Data. In other words, one should assess the degree of
adherence of these Semi-Open Data initiatives to the requirements and thus
objective of Open Data. In (Bargh et al., 2016b) we use the term “degree of
openness” to refer to how much Semi-Open Data initiatives adhere to the re-
quirements of Open Data and provide a method for a systematic assessment
of the degree of openness of a dataset shared by an organisation. To this end,
the devised method assesses the degree of openness of Semi-Open Data ini-
tiatives based on the Open Data requirements, which, in turn, are based on
the Open Definition (Open Definition, 2018). Unlike most existing assessment
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methods that make a binary decision about whether or not a data sharing
initiative fulfils all requirements of Open Data, the proposed method adopts a
multi-dimensional multi-level measurement approach to quantify the degree
of openness of Semi-Open Data initiatives in terms of their adherence to the
Open Data requirements. As such, the method provides a more granular in-
dication of openness with respect to that provided by exiting binary assess-
ment methods.

4.3. Example case

The WODC publishes its funded research data directly or indirectly via a por-
tal managed by a Trusted Third Party (TTP). This TTP is a national organisa-
tion called Data Archiving and Networked Services (DANS). DANS was setup
in 2005 by the Dutch government to encourage governmental institutions to
use DANS’ infrastructures and services for opening government information
to the public. At the moment, DANS is used to archive some of WODC'’s ano-
nymised research data. Moreover, DANS is involved in data access authorisa-
tion process for deciding whether to grant someone access to a dataset or
not, see (Bargh et al.,, 2014; 2016a).

To share the research centre’s datasets with scientists, the WODC consider
the datasets of completed research for dissemination if they are in compli-
ance with some criteria such as not being confidential, not being reused by
the centre for monitoring or longitudinal research, not being insufficiently
representative, and not being unreliable/invalid. After uploading an ano-
nymised dataset and its metadata to the DANS servers, a data requester,
e.g., a scientific researcher, can use the metadata at the DANS site to find
about the centre’s datasets. If interested to download a dataset, the re-
searcher fills in a web form at the DANS’s website, and DANS sends a data
request derived from the filled Web form to the WODC via email. At the
WODC, the data request goes through a rigorous procedure to authorise
sharing the dataset. If the access is granted, DANS delivers the data to the
data requester via email.

Ideally an open dataset should be open for everybody. In the example men-
tioned here, the datasets are uploaded to some authorised scientists. This is a
typical case of Semi-Open Data as defined in the previous subsection. Along
this dimension of ‘for the public’, according to definition of Semi-Open Data
(Bargh et al., 2016b), one can define a number of ordinal levels starting from
‘share with no one’ to ‘share with the public’, corresponding to closed (or
confidential) data and Open Data settings, respectively. In the case of data
sharing via DANS mentioned above, there is an intermittent level between
these extreme levels, namely ‘share data within a specific group’. One can
define also other intermittent levels in practice, such as ‘share data within a
department of an organisation’, ‘share data within an organisation/ministry’,
and ‘share data among a federation of organisations’. Providing data at these
intermediary levels results in a case of Semi-Open Data.
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5. Maturity of Open Data initiatives in justice domain

Current trends (and future directions) for Open Justice in the Netherlands
can be characterised based on an e-government maturity model such as the
one proposed in (Lee and Kwak, 2012). The maturity model of Lee and Kwak
(2012) consists of five levels: Initial conditions, data transparency, open par-
ticipation, open collaboration, and ubiquitous engagement. Using this matu-
rity model, we reflect upon the current status of Open Justice initiatives in
the Netherlands in Subsection 5.1 and sketch our vision for achieving higher
maturity levels in the future in Subsection 5.2.

5.1. Current status

The two first levels of the model of (Lee and Kwak, 2012) are of particular
interest for us to express the current status of Open Justice initiatives in the
Netherlands. Level 1is concerned with the initial conditions, focusing primar-
ily on cataloguing and broadcasting information to the public with no or few
metrics to assess public engagement. Level 2 is about data transparency, fo-
cusing on increasing transparency of government processes and performance
by (a) publishing relevant, high-value, and high-impact data online and shar-
ing them with the public; and (b) establishing data management functions as
well as improving and assuring data quality in terms of accuracy, consistency,
and timeliness. We notice that most public organisations in the Netherlands,
particularly those in the justice domain, are in a transition state, moving from
Level 1to Level 2. At this transition state, a lot of efforts are put to improve
the quality of data and share high-value and high-impact data with the public.

We also witness emerging initiatives within justice domain in the Netherlands,
as in other countries, to promote the use of Open Data. These initiatives are
often in the form of living labs to seek out how to make use of justice domain
datasets in a responsible way, i.e., where the risks of, for example, privacy
breaches and biased outcomes can be eliminated or contained at an accept-
able level. Therefore, these living lab initiatives can be characterised as a form
of Semi-Open Data, which aim at achieving open participation and open col-
laboration levels (i.e., moving towards the smart government vision) in the
maturity model of (Lee and Kwak, 2012).

5.2. A vision for the future

In order to achieve the higher levels of the Open Data maturity model, e.g.,
open participation, open collaboration, and ubiquitous engagement levels;
the barriers of Open Data must be settled. Two main Open Data barriers are
related to privacy protection and data quality management. If these chal-
lenges are not addressed adequately, as we argued, personal data disclosure
and data misinterpretation risks may arise. Therefore, we have envisioned an
Open Data infrastructure for the Dutch justice domain, as depicted in Figure
1. The Open Data infrastructure encompasses technical and procedural mea-
sures to enable data opening. As shown in the figure, the raw data, which
contain personal information potentially, are used for (scientific and/or statis-
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tical) research and data processing. This activity results in aggregated data
and reports, which do not contain personal information anymore, as well as
enriched/processed data, which may contain some personal information. The
aggregated data and reports are shared with the public freely.

Figure 1. An open data infrastructure envisioned for the Dutch justice domain
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The raw data and enhanced data are also good candidates for being shared
with the public as Open Data (as well as with specific groups such as schol-
ars, scientists and data-journalists). These data, nevertheless, should be
protected against privacy risks and the required trade-offs should be made
and evaluated. The component called ‘personal data sanitising’ in Figure 1
contains all such data protection activities. For sanitising datasets against
personal disclosure risks, privacy hackathons in a controlled environment
can be arranged in order to find privacy leaks in the datasets in a respon-
sible way. To this end, a close cooperation with universities and university
colleges can be sought.

The data sanitation process needs to be well documented in the form of
metadata so that data consumers can become aware of the processes done
on the sanitised data. Such metadata prevent drawing wrong conclusions that
otherwise may arise due to applying mitigation measures against data disclo-
sure risks. All metadata, i.e., the data about the data, should also be opened as
well. In addition to providing some information about the sanitisation process,
the metadata concern the description of variables, possible variable values
and semantics, data structures, the logic and the algorithms with which the
data can be (or have been) processed.

In principle, Open Data can be reused without restrictions, i.e., there are no
copyright, database rights or other rights applicable to the data. Neverthe-
less, we foresee that some licensing ((for example Creative Commons licens-
es) is needed to be applies in certain cases of data opening to regulate the
conditions under which the opened data may be used. Using these licenses,
one can build further privacy guarantees, especially if it cannot be excluded
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that the opened data are traceable back to persons. We are aware that in
such cases where restrictions have been imposed, we don’t have Open Data
in its traditional sense. Nevertheless, we think that even such a restrictive data
opening could deliver some social benefits.

The Open Data infrastructure can also offer some tools in a toolbox for analys-
ing opened datasets. In addition to a collection of data analysis tools, some
guidance for choosing the right tool and a manual for using the chosen tool
can be part of the infrastructure (note that such toolboxes are not drawn in
Figure 1). The documentation about the toolbox and its tools can be dataset
specific and, therefore, the corresponding documentation can be regarded as
part of the metadata of the opened dataset. With using these tools and manu-
als, we expect, the use of Open Data can be stimulated.

Monitoring the proper data usage can facilitate opening those datasets that
otherwise would not be opened due to the aforementioned concerns (i.e.,
the barriers of open data). Among others, the use of opened dataset can
be monitored to see whether it is in line with privacy laws and regulations.
Further, data consumers can proactively share their experiences about the
potentials and pitfalls of the specific datasets they used and analysed. The
results of the monitoring process and the data usage experiences can be fed
back to the data opener, as shown in Figure 1, for improving the future open
data initiatives.

6. Conclusion

In the advent of Open Data advances in the justice domain (i.e., the justice
branch of government), we argued that opening data should cover the whole
justice system of a country (i.e., not being limited to traditional judicial data)
and the objectives of Open Justice include also accountability, collaboration
and participation (i.e., not being limited to transparency). As a result, Open
Data in the justice domain not only contributes to realisation of the traditional
vision of Open Justice, but also helps realisation of the progressive vision of
Smart Justice.

After describing a number of Open Data initiatives in the justice domain of
the Netherlands, we elaborated on the concept of Semi-Open Data. In this
way, we argued, one can recognise those data opening initiatives that do not
fully adhere to all Open Data requirements, while promoting (some of) the
Open Data objectives. Based on the open government maturity model pro-
posed in (Lee and Kwak, 2012), we reflected upon the current status of Open
Data initiatives in the justice domain of the Netherlands. Currently, these ini-
tiatives focus on cataloguing and broadcasting information to the public and
on publishing high-value/impact data online and establishing data manage-
ment functions (denoted by maturity Level 1and 2 in (Lee and Kwak, 2012),
respectively).
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At the end, we sketched our vision for achieving the higher levels of the ma-
turity model, namely: open participation, open collaboration, and ubiquitous
engagement. We envisioned an Open Data infrastructure for the Dutch justice
domain that aims at, among others, addressing two main barriers of Open
Data (i.e., privacy protection and data quality management) as well as pro-
viding a number of data analysis tools and guidelines to stimulate the use of
opened data sets in a responsible way. To this end, we elaborated on the need
for monitoring the proper use of opened data sets and gathering the experi-
ence of data consumers about the datasets they used in order to promote the
use of Open Data and to improve future Open Data initiatives. In this way, we
foresee, the traditional vision of Open Justice can be enhanced to the pro-
gressive vision of Smart Justice.
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OPEN JUDICIAL DATA IN THE BALKANS
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Abstract

Open government data has many benefits for the society. Among others, it
increases transparency of government, helps in the fight against corruption,
and creates new business opportunities. The potential of open data initiatives
is still not fully realized, especially in the judicial branch of the government. In
order to help realize this potential, we evaluate the state of open judicial data
in the Balkans, identify weaknesses in the publishing process and suggest
guidelines for improving quality and quantity of published data.

Keywords

open data, open justice, transparency, comparative analysis, Balkans

1. Introduction

The main reason for opening data is to increase transparency and account-
ability of government institutions and officials, increase their efficiency and
effectiveness, and create new business opportunities and new jobs. Since the
introduction of open data initiatives, there has been steady progress in open-
ing government datasets. However, the process of opening datasets belong-
ing to the judicial branch of government is widely believed to be slower com-
pared to those belonging to the legislative and executive branches (Elena,
2015) (Jiménez-Gémez, 2017) (Bargh, Choenni, & Meijer, 2016). We assess the
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current state of affairs in open judicial data, identify good practices, and sug-
gest how the process of opening judicial data can be improved.

Open Knowledge (2019a) defines basic open data as “data that can be freely
used, re-used and redistributed by anyone - subject only, at most, to the re-
quirement to attribute and share-alike.” Tauberer and Lessig (2007) suggest
eight basic principles to consider when opening government data: complete
(all public data is made available), primary (data is as collected at the source,
with the highest possible level of granularity and not in aggregate or modi-
fied forms), timely (data is made available as quickly as necessary to preserve
the value of the data), accessible (data is available to the broadest range of
users for the widest range of purposes), machine-processable (data is rea-
sonably structured to allow automated processing), nondiscriminatory (data
is available to anyone, with no requirement of registration), non-proprietary
(data is available in a format over which no entity has exclusive control), and
license-free (data is not subject to any copyright, patent, trademark or trade
secret regulation although reasonable privacy, security, and privilege restric-
tions may be allowed).

Open data, as defined in Open Knowledge (2019b), must satisfy the two con-
ditions of being technically and legally open. Data is legally open if data li-
censes allow anyone to freely access, reuse, and distribute the data. Data is
technically open if it is available in a machine-readable format and in bulk for
a price that is not greater than the price of reproduction. Therefore, open ju-
dicial data would be data produced or contracted by the judicial branch of the
government (or entities controlled by the judicial branch of the government)
that anyone can freely access, reuse, and redistribute.

In an assessment of open data impacts in the judiciary branch, Elena, Aquili-
no, & Pichdn Riviére (2014) discuss the benefits of open data, including how
it keeps citizens informed about government activities and helps the gov-
ernment increase transparency to be more effective. Sudbeck (2006) rec-
ognises the connection between publishing court records and an increase
of judicial accountability, public trust, and confidence bringing citizens more
efficient and effective access to judiciary saving their time and efforts, espe-
cially in rural areas. Gomez-Velez (2005) observed public interest in Internet
access to court records regarding government transparency as a way to
demystify court actions as well as contributes to accountability and public
confidence.

Elena, Aquilino, and Pichon Riviére (2014) suggest that the judiciary should
publish at least court rulings, statistical data, and budget and administration
data (e.g. budget allocation, procurement, and contracting data). Evaluation
of these types of datasets was conducted for Argentina, Chile, and Uruguay
using a methodology developed by Center for the Implementation of Public
Policies for Equity and Growth. Recommendations offered by this paper fo-
cus on increasing the awareness of the benefits of open judicial data, how to
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implement open data policies, and monitoring and evaluating how these poli-
cies should be performed.

In a study on publishing court decisions, van Opijnen, Peruginelli, Kefali, and
Palmirani (2017) only considered online repositories accessible by anybody
for free. Recommendations for improving the accessibility of court decisions
include: publishing criteria should be precise and publicly available, negative
selection should be applied to the highest jurisdiction courts, and positive
selection should be applied to the lowest jurisdiction courts, large case law
databases should provide importance tagging, decisions should be licensed
with licenses that allow reuse, and decisions should be published in comput-
er-readable formats.

In (Markovi¢ & Gostoji¢, 2020) we analysed judicial datasets openness in se-
lected developed and developing countries. This chapter is a continuation
of this research that focuses on the Balkans region. We identify the most
important judicial datasets types, critically review several widely-used open
government data evaluation methodologies, and then select a methodology
most suitable for evaluating the identified datasets, which comparatively as-
sesses openness of the judicial datasets in the Balkans.

2. Related Work

Some of the open government data evaluation methods are based on the
Open Data Readiness Assessment (World Bank, 2015), Global Open Data In-
dex (Open Knowledge, 2019¢), and Open Data Barometer (W3C, 2019).

The Open Data Readiness Assessment (ODRA) is a methodology for assess-
ing the readiness of a country and an individual institution for evaluation and
implementation of the Open Data Initiative. The methodology evaluates read-
iness in eight dimensions: higher leadership, legal framework, the structure
and the capability of institutions, data management procedures and policies,
open data demand, citizen participation, funding open data programs, and
national infrastructure for technology and skill transfer.

The Global Open Data Index (GODI) measures government data openness in
122 countries each year. It relies on an “open definition” according to which
“open data can be freely used, modified and shared by anyone for any pur-
pose.” Advantages of GODI as a metric is that it is based on claims of citizens
instead of the government, it enables comparison of the same categories of
datasets in different countries, it helps citizens to learn about open data and
its availability in their countries, and it follows the change of open data over
time. So, GODI evaluates if data is indeed published in a way that is accessible
to citizens, media, and civil society.

The Open Data Barometer (ODB) analyses readiness for the implementa-
tion and opening of data. It is a part of W3C foundation work on data open-
ness evaluation methods and is based on ranking three types of inputs. The
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first is expert opinion, where experts from each country answer questions
about open data in their country, second is detail assessment, where technical
experts provide an assessment based on answers to these questions, and the
third is secondary data, where data is based on the assessments of the ex-
perts. For ranking, three indexes are considered including the readiness index,
implementation index, and impact index.

3. Method

After reviewing open data assessment methodologies, we selected the GODI
methodology because it intentionally limits its inquiry to the publication of
data and does not consider other aspects of common open data assessment
frameworks, such as context, use or impact. This narrow focus enables a stan-
dardised, robust, and comparable assessment of open data around the world.
Furthermore, it is product-oriented instead of process-oriented, thus simpli-
fying the evaluation process as it does not require interviewing open data
stakeholders, which is a time and resource-intensive process.

The authors assessed the openness of available judicial datasets in selected
countries in January 2019 using a customised GODI methodology. The assess-
ment was conducted by analysing the organisation of the judiciary in selected
countries, searching for websites of the relevant judicial institutions, evalu-
ating the datasets using the customised GODI methodology, collecting the
results in a spreadsheet, and developing a narrative of the state of the open
judicial data in each country.

The focus of the research was on the implementation of open data initia-
tives, and not its readiness (conditions in a country, city or sector determining
if open data initiatives are likely to be successful) or impact (whether open
data led to change). The key limiting factors included the language barrier
and available resources. Therefore, we decided to assess the state of open
judicial data in selected countries using languages we understand. We anal-
ysed the openness of judicial datasets in Balkans countries: Albania, Bosnia
and Herzegovina, Bulgaria, Croatia, Greece, Kosovo (under UNSC Resolution
1244), Montenegro, North Macedonia, Serbia, and Slovenia. Judicial datasets
analysed in this paper include court decisions, case registers, filed document
records, and statistical data. The choice is based on its influence on transpar-
ency and accountability of the judiciary.

The GODI methodology evaluates datasets using both qualitative and quanti-
tative variables. Qualitative variables are determined by answering five ques-
tions: “Is the data collected by the government?” (Q2), “Is the data available
online?” (Q1), “Where can the data be found?” (Q5), “How much do you agree
with the following statement: 'It was easy for me to find the data.” (Q6), and
“How much human effort is required to use the data?” (Q11). If the answer to
questions Q1 or Q2 is negative, the dataset is not scored. Otherwise, each da-
taset is scored by summing up six variables determined by answering six ad-
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ditional questions: “Is the data available online without the need to register or
request access to the data?” (Q3), “Is the data available free of charge?” (Q4),
“Is the data downloadable at once?” (Q7), “Is the data up-to-date?” (Q8), “Is
the data openly licensed or in the public domain?” (Q9), and “Is the data in
open and machine-readable file formats?” (Q10). We weighted the quantita-
tive variables as suggested by the GODI methodology.

Only datasets which can be accessed without registration were included in
the survey because most of the questions prescribed by the GODI methodol-
ogy cannot be answered without access to the dataset and its metadata. The
completeness of published data sets was not captured by this assessment be-
cause most countries publish selected decisions only (such as decisions deliv-
ered by supreme or appellate courts). Difficulties in language understanding
have some influence on evaluating published data. Those difficulties influence
the evaluation of Q6 or the total score if a dataset can not be found on web-
sites not translated to an international language.

4. Results

The key characteristics of openness of judicial data as evaluated by the GODI
methodology are described in this section and summarised in Table 1. Each
section describes the organisation of the courts in the selected country and
how the identified judicial datasets were published, if at all. In some countries,
the constitutional court is not considered the part of the judiciary. Therefore,
constitutional courts are omitted from this survey.

Albanian courts include first instance courts (22 district courts, The Court for
Serious Crimes, and six administrative courts), second instance courts (six ap-
peal courts, The Serious Crimes Appeal Court, and The Administrative Court
of Appeal), and third instance courts (The Supreme Court). Selected deci-
sions are published by The Courts Portal in PDF format along with case reg-
istries and statistical data.

The court organisation in BiH is complex due to the complex organisation of
the state, which includes two entities and one district. The court system con-
sists of three constitutional courts, three supreme courts, 16 county courts, 49
municipal courts, The Higher Commercial Court, and five commercial courts.
The Court Decision Base publishes judicial decisions and other judicial in-
formation (Baza sudskih odluka, 2019), operated and owned by The Judicial
Documentation Center. A case registry and registry of filed documents are
not available online while statistical data about courts is available annually.

Bulgarian judiciary for civil and criminal cases consists of regional courts, dis-
trict courts and The Supreme Cassation Court as the highest instance. Unified
e-Justice Portal (2019) provides a search engine for case registries (includ-
ing information on receipt documents) and decisions delivered by Bulgarian
courts. Case registries are available in HTML format and are not published us-
ing an open license. Search is protected by CAPTCHA. Published decisions are
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available in MS Word or HTML format. The Supreme Judicial Council (2019)
publishes statistical data in PDF and CSV formats with all rights reserved.

The judiciary’s structure of regular courts in Croatia consists of municipal
courts as the first instance courts established for the territory of one or
more municipalities, county courts established for the territory of several
municipal courts, and The Supreme Court of the Republic of Croatia as the
highest instance. Case law portal (Sudska praksa VSRH, 2019) publishes
decisions of Croatian courts in HTML and PDF formats. Court case register
data are published on the e-Case portal in HTML format (Portal e-Predmet,
2019). Access to court decisions and case registers is protected by CAPTCHA
and no information on the license is provided. Filed document records are not
published. The Ministry of Justice of the Republic of Croatia (2019) publishes
annual statistical data for Croatian courts with reports published in PDF for-
mat with no open license information.

Greek judiciary is divided into three branches: civil, criminal and administra-
tive. The highest instance court for civil and criminal cases is the The Supreme
Court and for administrative cases The Council of State. The Supreme Court
(2019) provides the case registry for criminal cases only and publishes only
decisions delivered by this court. Both the case registry and decisions are
available in HTML format without an open license. The Ministry of Justice,
Transparency and Human Rights (2019) publishes statistical data on a quar-
terly basis in PDF or MS Excel formats, also without an open license.

The court organization in Kosovo (under UNSC Resolution 1244) is relatively
simple. The highest court instance is The Supreme Court, followed by The Ap-
pellate Court, and seven basic courts. Selected decisions are published by The
Official Gazette and The Judicial Council in PDF format (plain text format was
temporary unavailable at the time of assessment). The Judicial Council also
publishes case registries and statistical data.

General jurisdiction courts in Montenegro are organised in four tiers. It con-
sists of basic courts, high courts, the Appellate Court of Montenegro, and the
Supreme Court of Montenegro as the highest court. Web presentations of
the courts in Montenegro are accessible on the Courts of Montenegro (The
Courts of Montenegro, 2019) portal. When a court is selected, its decisions are
accessible in HTML format without any license information. A special portal
section enables access to decisions from all courts. Individual courts, with
several exceptions, publish their statistical reports in MS Word or PDF formats
without license information. Court register data and filed document records
are not available online.

The highest instance of North Macedonian judiciary is the Supreme Court of the
Republic of North Macedonia. First instance courts of general jurisdiction are ba-
sic courts while appellate courts are established for the territory of several basic
courts. The Judicial Portal of the Republic of North Macedonia (Judicial Portal
of the Republic of Macedonia, 2019) provides a search engine for court deci-
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sions. Decisions are available in PDF format while copyright belongs to the Ju-
dicial Portal of the Republic of North Macedonia. The portal provides a separate
section for each court where information on hearings schedules can be found.
Statistical reports are also published on these pages in PDF format. The period
for statistical reports varies from court to court ranging between one month and
one year. Case register data and filed document data are not published.

The courts in Serbia are organised into general and special courts. General
courts include The Supreme Court, four appellate courts, 26 higher courts,
and 67 basic courts. Special courts include The Magistrates Appellate Court,
45 magistrates courts, The Commercial Appellate Court, 16 commercial
courts, and The Administrative Court. The Court Portal (Portal sudova Srbije,
2019) provides public access to records of filed documents. The selected de-
cisions are available at the portals of The Supreme Court, appellate courts,
and The Administrative Court. The Legal Information System (Pravno infor-
macioni sistem, 2019) supports a case law database containing selected de-
cisions available online, but the access is not free of charge. Statistical data
about courts is provided annually. Case registries can be accessed only if the
case number is known and are protected by CAPTCHA.

The Slovenian court system is represented by the general courts: The Con-
stitutional Court, The Supreme Court, four higher courts, 11 country courts,
and 44 municipal courts, and the special courts: The Higher Labor Court, four
labour courts, and The Administrative Court. The Sodna Praksa (Sodna prak-
sa, 2019) portal publicly publishes court decisions, and the portal e-sodstvo
(Portal e-sodstvo, 2019) publishes case registry and filed document records,
but the access is not available to the public. Statistical data about the courts
is available annually.

As can be seen in Table 1, most of available open datasets were scored similar-
ly. Overall, published data are rarely provided in a machine-readable format,
are not published in bulk (although programmable access is provided in some
cases), information about the legal status of the data is rarely available, and
open data portals do not syndicate the data. On the other hand, the published
datasets differ considerably. Each reviewed country publishes statistical data
about its courts, although the level of detail differs, some reviewed countries
publish delivered decisions in an open format, and few reviewed countries
publish data about case register and filed document records.

5. Conclusions

In this paper, crucial judicial dataset types were identified, several widely-
used open data evaluation methodologies were reviewed, the GODI meth-
odology was selected as the most suitable for evaluating identified datasets
and applied to assess the openness of judicial datasets in select countries, the
assessment identified challenges faced when opening judicial datasets, and
actions were suggested to improve open judicial data initiatives.
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Courts decisions, case registers, filed document records, and statistical data
were identified as the most relevant judicial datasets. The results of the eval-
uation suggest that the openness of datasets was scored similarly in each
country included in the survey, but not all identified judicial datasets were
present in each country. The main drawbacks in published datasets include
data not being available in bulk or in a machine-readable format and not
existing in the public domain, being published with an open license or the
publication license is not explicitly specified. Each country publishes sta-
tistical data about its courts, with some publishing delivered decisions in
an open format and others publishing data about case registers and filed
document records.

Compared to the quality and quantity of open datasets published by the leg-
islative and executive branches, the quality and quantity of open datasets in
the judiciary is usually the lowest. Elena (2015) states that judicial branches
continue to be among the least willing institutions to implement policies on
transparency and access to information, and Jiménez-Gémez (2017) argues
that although many open government initiatives have been implemented
around the world, most are related to the executive and legislative powers
and institutions.

Obstacles in opening government datasets recognised in Michener and Rit-
ter (2017) are referred as the “three-Ps” of open data resistance representing
professional, political, and personal privacy concerns. Professional resistance
comes from the possibility of assessing the quality of work based on open da-
tasets. Political resistance reflects lack of readiness to dedicate both human
and financial resources to publish data. Personal privacy is primarily affected
by judicial datasets as they can reveal personally sensitive information that
causes irreversible damage once published.

Until a complete opening of judicial datasets is available, the public can find
statistical data about judges and courts valuable because it can reveal the
quality of their work. Publishing data about judges (e.g., name, biography,
court of employment, date of employment, history of cases, statistical data
about workload, and average time needed to make a decision) and courts
(e.g., name, contact data, hearing schedule, judicial decisions, and statistical
data) can improve transparency and minimize corruption.

Some actions to consider for enabling more effective and efficient opening
of judicial datasets is to publish legal documents and legal data in standard-
ized machine-readable formats developed in the legal informatics community,
to assign standardized metadata and identifiers to the published documents
and data, to provide both programmable and bulk access to documents and
data, to explicitly publish open data licenses which apply to them in a ma-
chine-readable format, to introduce a centralized portal enabling retrieval and
browsing of open datasets from a single source, and to published data using
an international language.
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Instead of publishing judicial decisions in HTML, MS Word or PDF formats,
machine-readable XML formats, such as Akoma Ntoso (Palmirani and Vitali,
2011), LegalDocML (OASIS, 2019a) or CEN Metalex (Boer et al., 2010) should
be adopted. Metadata should be published in one of the standardised for-
mats based on RDF and OWL. ELI (European Commission, 2019a), ECLI
(European Commission, 2019b), URN:LEX (Spinosa, Francesconi and Lupo,
2017) or LegalCiteML (OASIS, 2019b) formats should be used to identify
court decisions to enable globally-unique identification of court decisions
in @ machine-readable format. Case registry and filed document records
should be published in CSV, XML, JSON, and RDF formats. Some relevant
XML formats include LegalXML Electronic Court Filing (OASIS, 2019¢) and
NIEM Justice (NIEM, 2019).

Although laws, regulation, and judicial decisions are exempt from copyright
in many jurisdictions, this does not apply to assigned metadata. If data is not
in the public domain, then it is necessary to specify the license under which
it is published explicitly, and the license should be published in a machine-
readable format.

Data access should be enabled both through an application programming in-
terface (API) and in bulk. Government institutions should publish data in bulk
first and check if the published data satisfies user requirements. Only if these
requirements are satisfied, then they should invest in the development of an
API to offer additional functionality.

Open judicial datasets and its metadata should be published individually (i.e.,
each judicial institution should publish the data and metadata for which it is
responsible). However, an open data portal should also be introduced (by the
supreme court or justice ministry) with the metadata describing the datasets
being syndicated by the portal to enable centralised retrieval and browsing of
open judicial datasets.

Table 1: Summary of the results.
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FIGHTING AGAINST CORRUPTION
AS A CONTRIBUTION TO OPEN JUSTICE

RENZO LAVIN®* - MARCELO GIULLITTI OLIVA**

1. Open Justice: a process underway

The Judiciary is called upon to play a fundamental role in the democratic sys-
tem as a guarantor of the rule of law. Anyhow, it has chronic deficiencies with
regard to judicial independence, transparency and accountability, as well as
rapprochement to citizens. In this regard, we believe it is necessary to trans-
late the principles of Open Government into initiatives and reforms to face the
challenges of the justice sector.

The contents of the Judiciary’s transparency axis entail access to and avail-
ability of information with regard to the internal functioning of justice, its ad-
ministrative as well as jurisdictional authority, and the way in which it com-
municates with citizens.

The contents with regard to participation in the Judiciary can also have spe-
cific implications. The principles of independence and impartiality inherent in
the judicial activities are often times misunderstood as synonymous to isola-
tion in the eyes of any external stakeholder, which has led to reluctance to
hear the voices of those who may be affected by a court decision, although
openness, participation and deliberation mechanisms within the Judiciary im-
prove the quality of decisions, reaffirm the validity and social ownership of the
law, reinforce the system’s legitimacy and favor access to justice.

The accountability pillar requires foreseeing mechanisms that lead to control-
ling performance of the judges and their courts.

(*) Co-director, Asociacion Civil por la Igualdad y la Justicia (Association for Equality
and Justice - ACIJ).

(**) Lawyer, Strengthening of Democratic Institutions Area at ACIJ.
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Finally, innovation requires progress in the use of technologies as well as es-
tablishing new practices for opening up the Judiciary, such as removing red
tape from processes, improving formalities and innovating in information sys-
tems.

The Open Justice agenda is a challenge and an opportunity. The challenge lies
in avoiding the “Open Justice” notion from boiling down to on-line informa-
tion. In this regard, as described in these paragraphs, we believe we cannot
talk about Open Justice without an independent, transparent Judiciary, close
to citizens. An Open Justice agenda without these characteristics would lack
the truly transformative potential promised by the Open Government move-
ment. The inclusion of justice in the discussion on Open Government is a huge
opportunity to start on a path of reforms that can modify the rationale of a
branch that is the farthest away from citizens and that society does not trust.

Organized civil society has proven to be a key stakeholder to fuel changes
by making visible the structural problems of the Judiciary and proposing so-
lutions. Building the Open Justice agenda is not a process going in a single
direction but instead requires joint work of State institutions and citizens.

In this paper we will comment on a few of the ACIJ experiences to promote a
more open justice and some of their outcomes.

2. Access to information in the Judiciary: assessing compliance
with the Law on Access to Public Information

Until enactment of Law 27,275 on Access to Public Information in 2016, the
Judiciary had no rules overall regulating access to information. Anyhow, there
were rules addressing specific aspects in this field. For instance, the public
hearing regime, the law on publicizing sentences/judgments and rulings, the
law on publication of property affidavits, or provisions as those in Law 24,937
(amended in 2006 by Law 26,080) which provides for the publicity of cases
being addressed by the Judges’ Council, particularly those regarding allega-
tions against judges.

The Law on Access to Public Information is an essential tool to achieve an Open
Justice, since it places specific obligations concerning information in the hands
of the judicial bodies and, therefore, provides for the possibility of establishing
objective indicators for assessing the level of access. Furthermore, it spells out
a minimum information standard on what must be published proactively, as
well as the format in which such information should be published.

Although it is too soon to evaluate the level of compliance with the new law,
its impact has been remarkable with regard to certain practices within the
Judiciary. A study carried out by ACIJ on the implementation of the law since
its entry into force in September 2017, assessed the answers to requests for
information filed with the Supreme Court of Justice, the Argentine Judges’
Council and the federal courts of appeal in the Federal Capital city of Buenos
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Aires. Out of 20 requests for information submitted on basic matters such as
personal and budgetary information, 17 were answered, which shows progress
with regard to similar exercises carried out before enforcement of the law,
when several courts did not even answer requests for Curricula Vitae of sit-
ting judges. In 2016, ACIJ had submitted several requests for information to
46 courts (ordinary and courts of appeal) asking for information on judges’
qualifications, and only four were answered.

The evaluation also included the level of compliance with active transparency
obligations. At this point, the outcomes showed that, although the Judiciary
publishes quite a bit of information, there is a certain amount of information
needed for effective accountability and justice openness (such as property
affidavits and statistics) which still remains unpublished or is not sufficiently
disaggregated -for instance, concerning budget delivery or government pro-
curement.

3. Justice and open data

The Judiciary’s data opening on-line is core to foster transparency. In this
regard, data opening allowing its re-use is a fundamental tool to analyze the
functioning of the Judiciary and, based on objective assessments, then pro-
pose policies to help overcome such issues.

3.1. Justice-related data opening

The problem of the lack of on-line, accessible information with regard to judi-
cial officials and employees, as well as with regard to tasks carried out by the
justice system, has a direct negative impact on the system’s accountability.

In cases in which there is relevant information missing, ACIJ takes action so
as to obtain such information and publish it. Partnerships with the media and
journalist organizations have been vital in this regard.

An example thereof is the publication of personal property affidavits of judg-
es, which are essential instruments to detect unjustified enrichment and any
potential conflict of interest. Vis-a-vis the reluctance to publish their personal
property affidavits, together with organizations such as Directorio Legislativo,
Poder Ciudadano and La Nacidn Data, since 2012, we make sure to request
property affidavits from all three State branches to publish them on a plat-
form (ACIJ et al, 2013), showing the information contained in the documents
only available originally on paper, in a way that is easy to understand. ACIJ
was in charge of the section on the personal property affidavits of judges
within the Argentine Judiciary.

In 2013, Law 26,857 stated that the above affidavits should be published on-
line. Furthermore, the Law on Access to Public Information provides for affi-
davits to be proactively published in an open, re-usable format. Nonetheless,
so far, the Judiciary has not fulfilled such obligations. At present, ACIJ actions

Open Justice: An Innovation-Driven Agenda for Inclusive Societies | 291



Renzo Lavin - Marcelo Giullitti Oliva

are focused on achieving the publication of these affidavits on the web sites
of the Judges’ Council and the Argentine Supreme Court of Justice.

Another example of necessary information not available on-line was that
on judges’ qualifications. Vis-a-vis the lack of information, together with
Chequeado, a journalists’ organization, we are implementing a project called
Justiciapedia (ACIJ et al, 2015), with which access was gained to the curri-
cula vitae of judges that were then published, and their relationships with the
political, business and academic actors was mapped. This platform contains
the profiles of 271 judges (male and female) and 138 members of the Public
Ministry for the Prosecution, as well as the profile of several related officials.

3.2. Data re-use

The publication of databases by the Judiciary or institutions such as pubic
ministries or the Ministry of Justice (whether in open formats or not) are an
opportunity for civil society organizations, journalism, the academia and de-
cision-makers. At the same time, it is a challenge to show that there are users
interested in having institutions publish information and that this justifies the
efforts of the different State areas in trying to pursue the publication of more
information.

In this regard, and as of the publication of databases by the Ministry of Justice
on the Open Judicial Data Portal, we have carried out and promoted research
on the composition of the Judiciary by gender, delays in selection processes,
disciplinary processes, femicides, salaries of male and female judges, impact
of the income tax exemption on the Judiciary, among others. Likewise, at this
point it was essential to have partnerships with open data activists, journal-
ists, programmers and experts in judicial matters. Informal working spaces
generated by the open data community were core to developing joint proj-
ects for data usage. An example of this kind of experience was the analysis
of data from draws to assign cases to the courts, published by the Judicial
Information Center, which resulted in an investigation that had great public
repercussion (AClJ et al, 2017).

4. Open Justice and independence of the Judiciary

Independence of the judiciary is an assumption for the notion of Open Justice
we uphold. This entails the existence of safeguards hindering political authori-
ties and other groups from skewing at their will the decision of a judge by
exerting pressure on the decision-maket.

Some of the major risks regarding the judiciary’s independence happen at
two stages: appointment of judges and disciplinary procedures against them.
The former may be subject to arbitrary decisions which may lead to favoring
someone, and the latter can be unduly used to exert pressure on judges. It is
therefore necessary to promote mechanisms ensuring the best standards of
transparency, participation and accountability during these stages.
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4.1, Appointment of Supreme Court Justices
and Attorney-General’s Office officials

With regard to the appointment of the Argentine Supreme Court justices and
the Attorney-General, decree 222/03® established an open process to enable
citizens’ participation in the discussion on the merits of candidates proposed
by the Executive Branch. The procedure spelt out in the decree envisages the
possibility to submit observations and questions to be posed to candidates.
This decree correlates to the participatory procedure established for these
positions by the Argentine Senate.

The participation in these procedures allows citizens to control, firstly, that
the candidates are technically and morally suitable and that they are capable
of expressing an independent opinion. In this regard, participation of civil so-
ciety organizations and other social stakeholders is relevant to improve qual-
ity of the public debate on the candidates, increase social involvement in judi-
cial matters and favor informed decision-making by the Senate (ACIJ, 2015).
Participation in these processes also allowed ACIJ to access information that
is not usually published so as to make it available to citizens.

4.2. Selection of judges and their punishment
by the Judges’ Council

Most of the country’s jurisdictions adopted open competition as the way for
selecting judges, so as to guarantee a minimum floor in the merit-based ap-
pointment of candidates, assessing technical knowledge and their past career.
Anyhow, these processes still have stages in which arbitrary criteria prevail,
thus distorting the purpose of the open competition. In this regard, it is also
relevant to monitor such competitions in the Judges’ Councils.

Firstly, monitoring by civil society organizations is useful to identify informa-
tion that should be open so that citizens can oversee the process, and to
promote its publication should it not be publicly available. ACIJ’s experience
in Buenos Aires city shows the need to litigate so that the Judges’ Council
would publish information. Furthermore, in the case of the federal jurisdiction,
advocacy through investigations and reports on public policies resulted in the
Judges’ Council presenting to the Open Government Partnership (OGP) as
one of the Council’'s commitments, a greater and better openness of informa-
tion on the selection processes.

Control of these procedures will also allow the identification of the stages in
the competition that favor arbitrary decisions, as well as the detection of spe-
cific cases that move away from objective and merit-based criteria.

Moreover, transparency of the disciplinary processes against judges is fun-
damental because through undue use thereof, pressure can be exerted on

(1 According to decree 588/03, Decree 222/03 applies to the appointment of Argen-
tina’s Attorney-General and the Public Defender.
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judges to decide in a given direction in important cases. At this point, ACIJ
promoted several advocacy actions so that the Judges’ Council would allow
access to disciplinary files concerning the investigation of judges, as well as
the publication of more information on how the Council acts in these cases.
This led to another commitment submitted by the Council to the OGP.

5. Open Justice and the fight against corruption

Impunity with regard to corruption, economic crime and all crimes involving
powerful people are amongst the biggest problems affecting the credibility
of the Judiciary and, therefore, one of the main obstacles to build an Open
Justice.

The problem is the little information available and how opaquely the Judiciary
processes the phenomenon of corruption, the lack of citizen participation,
and the lack of accountability by those who are judges and those in charge of
overseeing their performance.

5.1. Access to Information in cases of corruption

Inexistence of official information with regard to the duration of cases investi-
gating corruption (and the potential responsibility of judges in delays) as well
as the lack of information on the formalities are among the main obstacles for
citizens to oversee the process. Besides this lack of official information, there
is the inexistence of procedural tools allowing citizens to access cases investi-
gating corruption, either as observers or parties to the case.

One of the ways in which ACIJ addressed this problem was through litiga-
tion to have access to different cases® in which corruption was investigated,
obtaining several favorable judgments. Furthermore, the promotion of citizen
participation measures within the cases investigating corruption, such as the
possibility to access files or a class action, are a part of the Open Justice agen-
da. In this regard, we have unsuccessfully filed several claims to be recognized
as plaintiffs or claimants in cases investigating corruption.®

5.2. Innovation for accountability: Corruption Observatory

One of ACIJ’s strategies to provide visibility to the problem of corruption-re-
lated impunity, as well as to generate information for accountability and foster
citizen participation was the development of a platform showing information

(2) The cases analyzed were selected because of their relevance (either because the
prima facie accused are or were high ranking public officials, the amounts involved or
the social impact of events) and because they represent the events occurring under the
different administrations since the return of democracy.

(3) Recently, the Fundacion Poder Ciudadano was accepted as plaintiff in a claim filed
with the Federal Court in La Plata, in a case investigating corruption in consultancies
carried out by the Universidad Tecnoldgica Nacional for the Argentine Ministry of
Social Development. See more at: http:/poderciudadano.org/ poder-ciudadano-fue-
aceptado-como-querellante-en-caso-de-corrupcion
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to which we had had access to, plus information dispersedly published by the
Judiciary (ACIJ, 2016).

One of the first outcomes of our work, was the generation of aggregate in-
formation on the way in which the justice system processes the corruption
phenomenon.® Likewise, the posting on the platform had a relevant impact
on the mass media, which on several occasions used aggregate data in differ-
ent publications.

We are currently at a second stage of the platform’s development based on
the publication of the Supreme Court of Justice Corruption Cases Database,
which allowed us to access a greater volume of information, which we trans-
formed into an open format and re-used to carry out different analyses on the
investigation of corruption.®

The following table shows the relationship of the different ACIJ projects with
the Open Government principles (i.e. transparency, participation, accountabil-
ity and innovation):

Graph 1. Open Justice Initiatives as per the Open Government Principles

Open Government
Open Justice Initiative Principles
Tr Part. Acc Innov

Assessment on compliance with the Law
on Access to Information

Openness of judicial information: judges’ property
affidavits and curricula vitae

Hackathons to analyze justice system data, together
with journalist organizations and others dealing with data X X X
and technology matters

Re-use of justice data: research on the composition

and performance of the Judiciary % X
Justiciapedia Portal: a map of relationships « « «
and information directory on judges (male and female)

Participation in the appointment of Supreme Court Justices « «

and officials at the Attorney-General's Office

Monitoring of the Judges’ Council: selection process « «

and disciplinary sanctions against judges

Participation in criminal corruption cases « N N

(review of the file and class action)

Corruption Observatory X X X

(4) The survey showed an ongoing pattern of delays in prosecuting cases of corruption
(regardless of the political party of the governments involved and judges in charge) as
well as the low level of conviction in these cases.

(5) The new version of the platform is being developed.
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6. Final comments and conclusions

¢ The movement in support of Open Government provides a great opportunity
for civil society organizations to advocate for the necessary reforms of the
Judiciary.

¢ |In order to deepen Open Justice practices, it is necessary to generate ex-
changes and collaboration between the State and civil society.

e Access to public information is a pre-condition to generate better diagnostic
assessments in order to reform the Judiciary. Therefore, overseeing the en-
forcement of the Law on Access to Public Information is a useful tool for civil
society organizations to promote an openness of the justice system.

Not all the information that is public is necessarily useful. Data openness
policies are based on appropriate diagnostic assessments on the informa-
tion loopholes and must prioritize social demands. Likewise, these must go
side-by-side with the strategies for potential users of such information to
harness it.

e Partnerships between civil society organizations, journalists, open data activ-
ists and programmers are vital to generate greater demand for publishing
information in open formats, as well as to better use it to provide visibility to
problems affecting the Judiciary, and propose solutions.

e The experiences concerning the appointment and penalization of judges are
useful to provide visibility to any potential problems of eligibility, judicial inde-
pendence or arbitrariness of decisions. The more civil society organizations
that participate at this stage, the greater the possibilities of making better
decisions.
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SUB-NATIONAL OPEN JUSTICE:
THE EXPERIENCE OF SANTA FE PROVINCE
FROM A CIVIL SOCIETY PERSPECTIVE

TRISTAN ALVAREZ®

1. Introduction

In 2017, Santa Fe province undertook the commitment to further justice trans-
parency mechanisms. This commitment was set forth in Target 44 of the Third
National Action Plan 2017/2019 presented by Argentina to the Open Govern-
ment Partnership (OGP), within the framework Plan’s sub-national targets.
Two parties must take part in the process of preparing and following up on
the Action Plans: State and civil society. Santa Fe province, through the Open
Government Directorate (Under-secretariat for Public Innovation, Ministry of
Government and State Reform), participated in this process and convened civil
society organizations from the province to submit projects on potential partici-
pation. The NGO Accién Colectiva, a non-profit from Rosario city, authored the
selected project and participated in the building and follow up of the Target.

The purpose of the commitment is: firstly to open functional, structural and
administrative data of the Santa Fe province justice service; secondly, to open
the penitentiary service data in Santa Fe province and; finally, to open data
on pardons and commutation of sentences within the province. The idea was
to include information on prior years and establish an automatic publication
mechanism with regular updates, depending on the information available. The
government of Santa Fe province appointed the Directorate for Criminal Jus-
tice Information Management, Ministry of Justice, to work on achieving the
goal. Its officials then participated in civil society associations’ working meet-
ings, and appear as responsible parties on behalf of the State in the docu-
ments submitted to OGP.

This target seeks to reverse the fact of not having public information on the
justice service. Once the target has been met, all information published on

* Asociacion Civil Accion Colectiva.
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the webpage of the Santa Fe Province Open Government Directorate will be
made available to society at large. Below, the contents of the information
to be published will be provided. It is a dynamic process that includes data
considered relevant or demanded by society. The challenge addressed by this
sub-national target is to enhance public integrity.

2. Status of access to public information in Santa Fe

There is still no Law on Access to Public Information in Santa Fe province. On
several occasions it has lost parliamentary status; the last time, in the first few
months of 2018. Nonetheless, the State is responsible for taking appropriate
measures to promote the active participation of individuals and groups out-
side the public sector (United Nations Convention against Corruption, 1996,
article 13). In Santa Fe province, civil society has been able to fulfill the above
in a non-conventional manner. That is to say, through a provincial, national
and also international commitment thanks to the momentum provided by cit-
izen participation. One of the purposes of the above Target is to try and fulfill
the principles stemming from Law 27,275 on Access to Public Information at
the national level. It is a matter of adjusting the standards for judicial institu-
tion publications, even before the enactment of a provincial law. Therefore,
one of the Target’s challenges is to enhance public integrity. That is to say,
the idea is to enhance public integrity by fulfilling the republican principles
recognized by the Argentine Law on Access to Public Information, publish-
ing information on the judicial and penitentiary systems, and on pardons and
commutation of sentences.

For the Target to be considered fulfilled, once the commitment is over, there
must be an assumption of publicity of all justice-related data, seeing to their
transparency and full disclosure. In this regard, it is necessary to make known
where the information can be found. Civil society, moreover, can request the
publication of data that do not appear therein, without having to use any
special form, ensuring the greatest possible openness. Should it be necessary,
and with a view to assuring personal data protection, sensitive data should be
dissociated as pertinent. Naturally, the information will be made available free
of charge, in a non-discriminatory manner and as promptly as possible. The
publication must be made using the appropriate means, ensuring information
can be re-used, as established by the above-mentioned law. Although some
of these principles have started to be respected by fulfilling the first five mile-
stones, only later will it be possible to evaluate to what extent all of them have
been fulfilled through target compliance.

3. Description of Target 44

Below is the outline of Target 44 (Argentina’s third Open Government National
Action Plan, 2017/2019, page 194). This table spells out detailed information on
the commitment, specifying the seven agreed milestones. The status as at Au-
gust 2018 has been evidenced, showing the milestones already met by the Target.
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Santa Fe

Openness of justice-related information

Directorate for Managing Criminal Justice Information,

Responsible Secretariat / Ministry Ministry of Justice, Santa Fe Provincial government

Government Provincial Directorate for Open Government.
Other Civil society,
stakeholders Private sector,

working groups NGO Accién Colectiva.

and multilateral
organizations

Status quo or problem to be solved LLack of public information on justice sector services

Open up data of all areas of the Santa Fe province
justice system (criminal, labor, civil, commercial, ad-
ministrative litigation, among others) so as to shorten
procedures.

Main objective

The proposal is to open up justice data regarding open,
pending, closed court cases, reasons for closure, time-
frames for each case, delays and “bottlenecks” in the
judicial system, leading to proposals on amendments to
the procedural codes to speed up the service.

nformation will be collected within the Judiciary, Execu-
tive Branch (Public Ministry for the Prosecution, Public
Service for the Defense, Ministry of Security, etc.) and
different organizations (ART -workers’ compensa-
tion-, Trade Unions, NGOs connected with the victims).
Furthermore, information will be included from the
Legal Medicine Institute, hospitals, Penitentiary Service,
among others.

Brief description of commitment

As information is obtained, different institutions such
as educational, doctrinaire, intermediate organizations
will be invited (lawyer associations, bar associations,
publishing houses, etc.) so as to provide suggestions
and achieve amendments to the procedural codes,
professional ethics courts, and others.

OGP challenge addressed

by the commitment Enhance public integrity.

Citizen participation, so that the population can be-
come positively involved in the justice sector services.

Transparency, to access information that is not available

Relevance
and in re-usable format.

Technology and innovation, to view and democratize
information through technology and digital means.

That data openness helps to reinforce an active involve-
Ambition ment of citizens and allows access to quality informa-
tion within the provincial justice system.
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Mllesto[n_as a!lowmg Ongoing Start End
verification or new Date Date
of commitment fulfillment milestone

1. Identification and survey

of information available within the

Judiciary, Public Prosecutor’s Office,

Public Provincial Service for Criminal

Defense, Ministry of Security Fulfilled August 2017 October 2017
(for data regarding the Penitentiary

Service) and the Provincial Ministry

of Justice (for data on pardons

and commutation of sentences).

2. Setting up of a pluralistic
committee to follow-up Fulfilled August 2017 June 2019
on justice-related data opening.

3. Committee meeting to validate
survey and define the information
and data to be opened up

and published.

Fulfilled October 2017 December 2017

4. Formal proposal through a
group request from society, Fulfilled December 2017  December 2017
based on the above priorities.

5. Processing of information
and data in accessible, re-usable Fulfilled December 2017 June 2018
format.

6. Publication of information

on the province’s Open Data Portal. Ongoing June 2018 June 2019

7. Permanent Update New June 2018 June 2019

4. Organizations partaking in the commitment

The commitment’s contents cover several fields of work of the Provincial Ex-
ecutive Branch and even beyond. In fact, in fulfillment of the Target, interac-
tion with the Santa Fe Province Judiciary was achieved and, although it was
not committed as signatory to the Commitment Document, its participation
was indeed necessary to ensure thorough fulfillment. The Santa Fe Province
Supreme Court of Justice sent a representative to the meetings addressing
milestone 5, and committed to provide information within its jurisdiction.

The Executive Branch participates in the commitment through staff at the
above-mentioned Open Government Directorate, and also through staff at
the following agencies:

a) Ministry of Justice;

b) Public Prosecutor’s Office;
¢) Public Defender’s Office;
d) Ministry of Security;
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e) Ministry of Labor;
f) Mediation Agency.

Apart from all these agencies that participate actively in the compliance meet-
ings for each of the commitment’s milestones, others will join in to provide in-
formation. That is to say, available information can also be analyzed bearing in
mind who has provided it, so as to identify inconsistencies, if any. For instance,
with regard to labor matters, the information provided by trade unions and
workers’ compensation schemes is essential for its comparison with the data
provided by the Ministry of Labor and the Judiciary itself. This is the only way
to determine the true status of labor-related claims. With regard to criminal
matters, information from the Public Prosecutor’s Office can be compared to
that of the Public Defender’s Office, and that of the Judiciary and, eventually,
to the reports of the Legal Medicine Institute (the court morgue). Quality in-
formation can thus be obtained, which is the ultimate goal of this target.

That interaction will help to minimize the possibility of making mistakes. An
example is the report issued by the Legal Medicine Institute on a deceased
person. It could report suicide and that is how it will be reflected on the of-
ficial webpage, but after due investigation the Judiciary may determine that it
was not suicide, and this must be corrected in the records. Otherwise reports
are duplicated and the contents of the information are not true. This can be
avoided with the participation of all agencies. Receiving information from sev-
eral sectors improves the quality of the information to be published.

5. Information published so far

In fulfillment of milestone 5 of the commitment (see table above), certain in-
formation stemming from the requirements of the NGO Accién Colectiva has
already been published on the Santa Fe Province Open Data webpage.

The above information can be found at www.santafe.gob.ar/datosabiertos. No
doubt lay-out of the information, the contents, length, degree of disaggrega-
tion, etc. must be improved but at least this is a starting point. Hereafter are
the data that are in the process of becoming open. Some of these items have
been published fully and others, not yet. The information published is abso-
lutely true, but must still be completed and, in some cases, disaggregated.
It is a good start vis-a-vis opaqueness in the past, but there is still a lot to
be done. When the other intermediate organizations start participating (aca-
demic entities, professional associations, etc.), information will be enriched
and enhanced in each data field.

6. With regard to the Judiciary

6.1. Structural Data

e Premises: here it is necessary to inform their location, if they are owned by the
institution, leased, or on loan. Furthermore, whether there is another building
being planned or refurbished.
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e Judges: here a detail shall be provided of his/her position, seniority, whether
he/she has been confirmed in the position, or whether the judge is acting as
surrogate, o if the position is vacant (and in this case, since when it has been
vacant).

¢ Judiciary employees/other staff: number, categories, positions, level of edu-
cation, seniority, etc. shall be stated here.

e Courts and committee positions, vacant in the province: time frame of such
vacancies.

e Acting surrogate judges.

e Courts created by law and not yet operational.

e Budget: amounts of main expense items as per the approved budget.

e Budget: payment of salaries by category and operating expenditure (per diem).

e Number of jobs (pending).

6.2. Data on criminal matters in the Judiciary
e Number of sentences issued in district and appellate courts.
¢ Percentage of sentences, including convictions and dismissed cases.
e Number of summary trials.

6.3. Data on non-criminal court activity
(civil and commercial, family, extra-contractual liability)

e Claims filed and name of court (pending).

e District and appellate court judgments (pending).

e Average duration of district court trial (pending).

e Average duration of trial in appellate courts (pending).

e Rulings issued (pending).

6.4. Court Management Office data
e Number of hearings held.

e Number of trials.

7. Institute of Legal Medicine (court morgue)
e Number of autopsies carried out.
¢ Break-down by cause of death.

e Sex of the deceased (pending).

8. Amount of court work
e Number of appellate judgments issued, stating the court.

e Number of judgments confirming district court rulings.
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e Number of judgments revoking district court rulings.
¢ Average waiting time before the final hearing in the proceedings takes place.
e Average duration of trial in a district court.

e Average duration of trial in appellate court.

9. Ministry of Justice - Mediation Management Agency
e Functional data.
e Mediation requests received.

e Mediations completed, with a detail of the reasons therefor.

10. Ministry of Justice - Judges’ Council
e Council’s functional data.

e Open competitions: registered/assigned staff and administrative time-frames
for each competition.

e Open competitions underway: vacant positions/surrogates.

e Open competitions to take place with a detail of positions (pending).

11. Data of the Public Prosecutor’s Office

11.1. Structural data
e Premises.
e Organization chart.
e Employees: number, categories, positions.
e Other staff: services/ trainees / assistants / cleaning staff.
e Budget: amounts by main expense items.

e Remuneration scales (pending).

11.2. Functional data
e Criminal cases filed
¢ Cases finalized and reasons therefor.

e Reporting at police stations by type of crime (pending)

12. Ministry of Labor and Social Security
12.1. Functional data
e Claims regarding occupational health and safety.
¢ |Inspections carried out and fines applied.

e L abor claims. Homologation (pending).
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13. Public Defender’s Office
13.1. Structural data
e Budget: amounts by main expense items.
® Premises (pending).
e Organization chart and authorities (pending).
e Employees by categories and positions (pending).
e Other staff (services/trainees/assistants/cleaning staff) (pending).

e Budget: remuneration categories (pending).

13.2. Functional data
e Number of defenses in court, convictions and dismissed cases.
e Number of requests for release from prison, stating the outcome.

e Number of releases granted for pre-trial detainees.

14. Ministry of Security - Penitentiary Service
14.1. Structural data

e Budget.

e Organization chart.

e Existing jails.

¢ Detail of operational capacity of each prison.
14.2. Functional data

e Rate of occupation in prisons.

e Repeat offenders.

e Foreign inmates.

e Inmates by crime.

e Abuses reported.

e Deaths within prisons.

e Pregnant women deprived of their freedom (pending).

e Babies born in prison (pending).

15. Professional associations
15.1. Structural data
e Registered lawyers by gender and jurisdiction (pending).
e Organization chart of existing ethics tribunal (pending).
e Number of claims filed and rulings issued by ethics tribunals (pending).

e Number of statute of limitations declared by the ethics tribunal (pending).
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As it can be noted, there is lots of information pending publication. The deadline
to do so as agreed in the target was not yet due as at August 2018. While mile-
stone 6 is being fulfilled, information to be published can be added as required
by intermediate or academic entities, or by organized civil society or others.

16. Purpose and future commitment

So far, it can be inferred from what has been said, and if the currently pub-
lished information is analyzed, that there is already material published to start
analyzing the operations of the justice sector in Santa Fe province.

During fulfillment of milestone 6 of the commitment, information will be in-
cluded from a gender perspective. As already done with the information re-
quested from the Institute of Legal Medicine, it is necessary to start dissociat-
ing data, taking into account the sex of the individuals. Thus, information can
be harnessed by those working on gender matters.

During these last stages of the commitment, professional associations and
academic entities must participate; the former, to propose new contents for
the information to be published, and to invite law practitioners in the province
to participate and collaborate in a widespread manner. The academic entities,
through different chairs, can put forth proposals and thus have an impact on
the final outcome.

Once the last milestone has been completed, there should be an operational
portal in place, with a permanent, automatic update mechanism. This will nec-
essarily be the grounds for research to propose an amendment to the codes
of procedure, to set up courts, to enlarge premises in certain jurisdictions, etc.
That is to say, all proposals should be set forth based on specific, real, public
and accurate data.

Without empirical data, any proposal for amending a procedure or for creat-
ing more positions or courts, would be done blindly, or at least without cer-
tainty about the solution to a given situation. With data on the actual situation
this would not happen. Any reform proposal shall necessarily be formulated
on a sound basis, which is precisely a true diagnostic assessment, thus in-
creasing the probability of success.

Citizen participation promoted the creation of this mechanism to publish jus-
tice-related information. Civil society itself should demand continuity of the
publication and analyze information to ensure a more efficient and effective
justice service.
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INCLUSIVE JUSTICE: CONTRIBUTIONS
TOWARDS OPENNESS MADE BY POLICIES
ON ACCESS TO JUSTICE

MARIA FERNANDA RODRIGUEZ*

1. Introduction

The fact of adding the paradigm of Open Justice to the area of public policies
on access to justice entailed a major challenge in the design, implementation,
assessment, and adjustment of public policies in this field. At a global level,
Sustainable Development Goal (SDG) 16 (within the international context of
the 2030 Agenda) has firmly created this crosslink through the Pathfinders
for Peaceful, Just, and Inclusive Societies.® At a national level, Argentina has
expressed its commitment in this sense through the development of more
institutional capacity to gather and use data, monitor results regarding access
to justice and thus show steps forward regarding SDG 16 goals and indicators,
as well as other goals related to the promotion of peaceful, fair and inclusive
societies. This requires significant investments, innovative ideas, as well as a
participatory and inclusive approach.

The current open data scenario has landed in the justice sector in a multidi-
mensional manner, having substantial implications in the field of public poli-
cies to access justice. It entails starting from the broadest notion: on the one
hand, the role of the State as service provider and guarantor of rights and, on
the other hand, the role of citizens in exercising their rights. Together, both
outlooks aim at thinking about access to justice from a remedial and execu-
tion-based perspective, ensuring that people and communities understand,
make use of and shape the law, and envisaging the provision of legal services
from a perspective of community legal empowerment.

* Under Secretariat of Access to Justice, National Ministry of Justice and Human Rights.

() https://cic.nyu.edu/programmes/sdgleplus
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This paradigmatic and significant crosslink of the principles of Open Justice
and access to justice is self-explanatory when measuring how the State can
become an interface to guarantee the exercise of rights; an inclusive means to
overcome geographical, social, and economic barriers bringing justice closer
to the most vulnerable populations. Accountability with regard to these state-
ments has moved Open Justice into the field of access to justice.

The political and institutional efforts to guarantee access to justice throughout
the history of national public policies have taken on several implementation
styles and methodologies. There are countless examples of community legal
work schemes. What effect have they had? How have certain cases generated
more progress towards achieving peaceful, fair and inclusive societies?.

The Ministry of Justice and Human Rights designed public policies for access
to justice based on a management model, whose foundational pillars were
the principles of public governance in Open Justice: transparency, access to
information, accountability, participation, collaboration, innovation, and use
of new technologies.

Based on that vision, the Ministry of Justice designed an information sys-
tem that helps gather, analyze, and present simple-format data in real time
to policy makers. Overall, the reports generated through this system include
goals and indicators that are also useful to promote a new global approach to
SDG 16 regarding access to justice as a means of consolidating peaceful, fair
and inclusive societies.

Open Justice will be outlined in this article concerning access to justice
through the experience of creating the Information System of the Centers for
Access to Justice (SICAJ), from its inception through to its completion and
implementation in 90 centers for access to justice (CAJs) under the Argentine
Ministry of Justice and Human Rights. To that effect, the article is divided into
three sections. The first will introduce the operationalization of Open Justice
principles in the centers for access to justice and the steps towards designing
the information system. The second part will introduce SICAJ and account for
the results obtained, showing how they effectively contribute to the develop-
ment, implementation, assessment, and readjustment of policies on access
to justice from a perspective that fosters a better quality of life for people.
Finally, | conclude with a reflection on investment and the use of new tech-
nologies to serve access to justice.

2. Making the principles of Open Justice operational
at the centers for access to justice (CAJs)

The main mission of the centers for access to justice is to provide primary
comprehensive legal aid vis-a-vis the community’s unmet legal needs. They
represent the policy of the Argentine State in response to Sustainable De-
velopment Target 16.3 and the mandates of the OECD with regard to ad-
ministrative and legal assistance for the most vulnerable part of the popula-
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tion (OECD, 2018). Their general objective is to promote the strengthening
and expansion of currently applied policies of access to justice; mainly, those
aimed at vulnerable sectors of our population. This mechanism adopts an
understanding of access to justice from a two-fold perspective: it considers
it a fundamental human right as well as a guarantee, leading to respect for,
exercise, and restoration of other rights.

The primary responsibilities of CAJs are to facilitate and strengthen access
to justice for citizens, conducting and supporting activities related to legal
and social community service programs, as well as dealing with claims filed
by citizens through actions to meet those needs, within the framework of the
assigned jurisdiction. As to the type of aid provided by CAJs, the following
services are provided:

¢ Information and counseling: aid on legal issues raised by people and rights
included in their claim, with direct counseling for their resolution.

Legal assistance: professional assistance to people regarding administrative
actions, negotiations, and claims, whenever required.

Psychological and social support: the psychosocial team assists people so
that they become aware of their status as rights-bearing persons.

Community mediation: community mediation is performed in order to solve
family, neighborhood, and economic conflicts, among others.

Community activities: lectures, workshops and working groups are organized
to strengthen community capacities related to exercising their rights.

Assistance to access social rights and benefits: guidance and facilitation of
access to other State agencies that manage social benefits (personal docu-
mentation, certificates, ANSES® -related administrative formalities, social
fares, criminal record checks, etc.).

Itinerant and decentralized services: CAJs perform regular visits to other ar-
eas within the region where vulnerable sectors of society live in order to ex-
tend their services.

Legal representation: a cooperation network with lawyers” associations, law
schools, and NGOs facilitates access to legal representation of those request-
ing the service, who experience insurmountable obstacles to obtain said rep-
resentation through the formal lawyers’ market or the public ministries.

The purpose of the centers for access to justice, under the supervision of
the National Directorate to Promote and Strengthen Access to Justice (Di-
reccion Nacional de Promocion y Fortalecimiento para el Acceso a la Justicia
- DNPFAJ),® is to bring legal services closer to areas where the State does
not usually reach out to. There is a single comprehensive assistance window

(2) Argentina’s national public social insurance agency.

(3) Administrative decision 483/2016 MJDH. Available at: http://servicios.infoleg.gob.
ar/infoleginternet/anexos/260000-264999/261475/norma.htm
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to deal with formalities, inquiries, and guidance, which used to require a long
process through different offices and programs within the local and national
public administration.

In 2016, the public federal policy on access to justice was structured, adapted
and reviewed to expand, deepen, and professionalize community services on
the basis of three structural principles: geographical priority, management
of services offered to the citizens based on the proven demand of vulner-
able communities, and the definition of a new management model, ongoing
improvement, development projects, and accountability based on empirical
evidence.

At present, the territorial coverage of CAJs guarantees the delivery of access
to justice services in every Argentine province. Part of the importance of this
network lies in the possibility of reaching out to every corner of the country,
as well as becoming a primary source of data with regard to the demand for
justice (and other related services) of the Argentine population, especially the
most vulnerable sector. The challenge of CAJs is manifold and supplementary
in nature: generating an impact in terms of access to services, becoming a
national reference with regard to access to justice, and, at the same time, ef-
ficiently managing and creating reliable and accurate data in real time.

The organization and adaptation of the access to justice process was initially
faced with the challenge of creating reliable records, based on an internal in-
formation management and awareness policy. Tackling this challenge became
an absolute priority; hence we started designing a CAJ community services
management information system that would contribute to the above, whose
features and implementation stages will be addressed in the next section.

It is worth highlighting that certain strategic management decisions had to be
made in advance based on a survey of available technological and human re-
sources. We drafted an equitable geographical location plan for CAJs, based
on the socio-demographic conditions of the population, and conducted the
first national survey on unmet legal needs® (Survey of Unmet Legal Needs
-NJI-), whilst also carrying out a successful ISO 9001:2008 certification pro-
gram in 54 centers.

(4) Survey conducted by the Argentine Ministry of Justice and the University of Bue-
nos Aires (2016). The scheduled sample included 2,800 direct interviews to individuals
who were over 16 years old, residing in homes of 103 areas distributed across 6 regions,
including all provinces and the Autonomous City of Buenos Aires. Five demographic
layers were taken into consideration: the metropolitan area, cities inhabited by more
than 100,000 people, cities inhabited by 50,000 to 100,000 people and cities inhabited
by less than 10,000 people. The country was divided into six regions: Metropolitan,
Pampa, Northwest, Cuyo, Northeast, and Patagonia. Results acknowledge a global er-
ror of +/- 2,3% for the total values at a confidence level of 95%. It is the first time that
such a survey is carried out in our country. So far, the few policies of access to jus-
tice were based on discretional elements and, as from this survey, they are now based
on the existing demand throughout the country. Available at: http:/www.jus. gob.ar/
media/3234696/diagnosticoinformefinaldic2016.pdf
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Within this framework, and in order to plan, execute, and account for public
policies on access to justice, we needed a services data management system
that would:

a) Structure the work of CAJs based on general and shared methodologies;®

b) Facilitate network cooperation among the different CAJs, especially in
cases that required action in different provinces, referrals, inquiries, etc.;®

¢) Produce quality information for public decision making;™

d) Strengthen knowledge on the challenges related to access to justice, since
the system would identify the levels of acknowledgement of legal conflict
and needs, the effectiveness of the different means and channels for ob-
taining legal information, assistance and representation, and its specific
impact in relation to communities which have been traditionally disadvan-
taged as indigenous people, persons with disabilities, people in a situation
of structural poverty, among others.®

The implementation of an information tool was key for defining an adequate
diagnosis with regard to specific obstacles that prevent or limit access to jus-
tice by vulnerable communities.

3. The Information System at the Centers
for Access to Justice (SICAJ)

3.1. Registration and access to information

The Centers for Access to Justice Information System (Sistema de Informacion
de los Centros de Acceso a la Justicia, SICAJ) was designed as an account-
ability mechanism for the internal management of legal services provided to
citizens. Given the geographical representation guaranteed by CAJs within

(5) The information management system was conceived based on a participatory con-
ceptualization and formalization of CAJs services, processes, activities, and work out-
comes.

(6) The benefits of working with an office network system are defined by the extension
of the country, its federal dynamics, as well as internal migration and regular commuting
between the Greater Buenos Aires area and the Autonomous City of Buenos Aires. The
management of a typical case of access to social benefits in the City of Buenos Aires
may require previous steps such as obtaining identity documents which, in turn, entail
visits to provincial civil registry offices, etc. Working and cooperating within the network
allows for solving geographical and economic obstacles through a fast and appropriate
information management system.

(7) Different aspects of continuous improvement management of services and their
impact, such as training, production of community legal literacy material, strategies of
community awareness of the CAJs, etc., will be defined with the support of the evidence
that the management system would produce.

(8) The overall information produced by the survey on unmet legal needs, together with
the information on claims received and answers provided by CAJs are the basis of reli-
able evidence on the status of the community’s legal needs, as well as the results and
impact of the public policy.
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the federal structure of Argentina, data production plays a significant role
when defining the public policies’ monitoring and adaptation mechanisms.
That is why the statistics provided to each of the CAJs become so important
at the time of defining indicators and choosing sources of information. The
most reliable and updated systems are based on direct analyses of primary in-
formation produced by the registration system, following approved standards
that aim at minimizing human error.

Therefore, all actions performed in order to implement each strategic decision
related to a case, as well as all institutional team activities, had to be recorded
and arranged in the management system so that they could be redeveloped,
analyzed, quantified, compared, etc.

On the other hand, SICAJ was organized in such a way that it produces useful
information with regard to the legal needs that the communities presented
to CAJs. The social demand for services, the composition, distribution, and
evolution thereof had to be recorded in a quantifiable and manageable man-
ner in order to produce information. Mainly, the management system had
to structure the work of the teams, ensuring it reflected the notion of Open
Justice, which implicitly places the person, gender perspective, age diversity,
and streamlining of proceedings at the center, within the framework of the
Rule of Law. SICAJ’s internal logic had to be designed and organized on this
basis.

Evidence shown by the studies on legal needs reveals that the greater the
degree of vulnerability, the higher the interrelated legal needs. Therefore, and
quite foreseeable, people that appear before a CAJ due to a certain legal
need will, as they become more empowered, continue to do so in relation to
other needs they might identify, provided the experience they had was a valu-
able one. To that effect, the idea that the SICAJ could rebuild the people’s
“clinical records” was adopted so that they could produce institutional and
comprehensive information about the exercise of rights situation.

Additionally, the system had to produce socio-demographic information
about those consulting CAJs so that it could provide geographical, gender,
and age dynamics that were relevant to understand the demand and impact
of the services. The SICAJ design process was a collaborative task between
the teams of the DNPFAJ, the work of an expert in data and statistics manage-
ment, and the participation of the teams of the centers for access to justice.

The software’s development took several months and the first pilot test was
carried out in mid-2016 at one of the CAJs in the City of Buenos Aires. Months
later, another pilot test was implemented throughout the city of Buenos Aires
and, as more CAJs around the country started having access to the Internet,
more adjustments were made to the software.

At the same time, initial training was delivered to the teams in a collaborative
effort made by the two national directorates involved.

314 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Inclusive Justice: Contributions Towards Openness Made by Policies on Access to Justice

In the following years, adjustments were made every semester based on im-
plementation enhancements, the identification of operational needs, etc.

The main benefits of the system are the following:

1) Controlled access to the application;
2) Registration of CAJ itinerant and decentralized services;
3) Data georeferencing;

4) Registration of institutional, community, and internal work in which
CAJs participate;

5) Fast inquiry mechanism, requiring less data, regarding inquiries to of-
fices within CAJs;

6) Comprehensive task management;

7) Participation and management of professionals with a focus on multi-
disciplinary management;

8) Full historical information for each person;

9) Easy addition of attached files in different formats.

SICAJ also has two tools for working with the recorded information: filters
and information download. The first part allows for filtering inquiries, people,
interventions, management, institutional activities, etc., according to differ-
ent criteria. For instance, it may select inquiries on certain topics, people of
a certain nationality or gender, or certain institutional activities. If there is a
particular interest in obtaining statistics, drafting graphs or using informa-
tion for service planning or enhancement of the CAJ, this information can be
downloaded in a file. The system is based on open technologies and enables
the use and extraction of data in different formats (Web services, CSV, Excel,
DB Dump, etc.).

At the same time, SICAJ has an internal system resembling a dashboard where
the authorities can view CAJs management in real time through certain statis-
tical indicators that facilitate the decision-making process if the information
shows any issues (see pictures 1 and 2), or if there is need for improvement.
This dashboard facilitates visual or numerical comparison, which can lead to
determining certain trends.

SICAJ reflects the actual style of work carried out at the centers for access to
justice, facilitating the task of the agents with regard to inquiries by allowing
immediate access to information for inquirers and the State through CAJs.
Moreover, it reminds users of unfinished tasks for quality management sur-
veys. These surveys are associated to each received inquiry and linked to each
CAJ’s global evaluation (together with an evaluation of the involved agent),
so that performance can be accurately appraised.
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Picture 1. CAJ management dashboard in real time. (Example 1)
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Quality information allows each CAJ’s performance to be analyzed and made
available to them. Moreover, if two or more periods are compared in terms of
inquiries or people, it shows for each CAJ whether the number of inquiries
or people has increased or not. Therefore, once the context is established, it
can be determined whether the differences in figures are related to time and
space circumstances (e.g. timing, lack of personnel, location, etc.) or whether
there is a specific management factor to be taken into consideration. These
are mere examples of the countless benefits of having adopted an informa-
tion management system that offers timely and efficient information.

If we consider that quality statistics are achieved when the production of
data is based on the use of information generated within the system itself
(in this case, the SICAJ records), nowadays it is possible to have adequate
data so that various statistical reports on DNPFAJ management can be peri-
odically drafted. Likewise, said information is expanded, after filtering sensi-
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tive data®, and provides the basis for publications on the Argentine Open
Judicial Data Portal (datos.jus.gob.ar), Argentine Ministry of Justice and Hu-
man Rights and, at the same time, on Datos Argentina, Argentine Government
Secretariat of Modernization (datos.gob.ar). Both publications are available to
the public in open formats for use and redistribution as inputs or data sources
for research or applications, according to citizens’ creativity or needs.

No doubt, SICAJ contributes to the enhancement of the management quality
at the Directorate of Access to Justice both internally, and also in support of
the publication of the activities that have to be accounted for, in the way of
open data. Therefore, by extending information to public portals through ac-
cessible formats, value is added to the recorded information, including trans-
parency regarding institutional actions concerning citizens. Showing data to
society, ensuring it is properly understood, was a step difficult to imagine until
only recently, despite the fact that it is a fundamental right of the citizens
since, as prescribed by the National Law on the Right to Access Public Infor-
mation, this information belongs to citizens.

Efforts made by the Ministry of Justice and Human Rights led to significant
progress in the recording of data on services offered, in the type of periodi-
cally published indicators and in the timeline in which this information is made
available, since it is quite unlikely to find solutions to potential problems years
after they happened. An ongoing, regular update of information is key and
should not be underestimated since it provides citizens with the possibility
of expressing their views about public policies, whilst giving decision-makers
the possibility of foreseeing the necessary changes to enhance the quality of
their management.

4. Conclusion

Enhancing the principles of public governance to fulfill SDG 16 entails ambi-
tious challenges related to the existence and quality of data, which includes
collection, processing, and further analysis of the information. SICAJ is a
management tool that developed institutional capacities within the public ad-
ministration and raised awareness about access to justice at the federal level.
Moreover, SICAJ shows how the Open Justice paradigm was extended to the
field of access to justice by promoting strategies and accountability mecha-
nisms, as well as access to information so that the individuals can exercise
their rights, monitor the performance of institutions, and cooperate with the
ongoing improvement of services.

(9) Law 25,326 on Personal Data Protection, section 7, sub-section 2: “sensitive data
can only be gathered and then treated whenever there are reasons of general interest
authorized by law. It may also be treated for statistical or scientific objectives when-
ever their owners cannot be identified”, and sub-section 3: “the creation of files, banks
or records that store information revealing sensitive data either directly or indirectly is
prohibited...”.
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Investment in access to justice from a perspective of technological innovation
represented a crosscutting solution. In order to guarantee that the policies
of community legal empowerment have the intended reach and scalability,
the use of transparency, accountability and participation tools for measuring
progress becomes a necessity. Having an information system that allows for
real-time recording of interactions of citizens with the Ministry of Justice and
associated services posed a greater challenge for those of us who are in a
position to redefine the course of action of public policies to innovate the way
in which answers are provided to citizens.

SICAJ is a system that effectively identifies where readjustments to these
public policies based on awareness must be made, taking into account the
most demanded or unmet legal needs throughout the country. This leads to
achieving an even further impact, such as the optimization and re-functional-
ization of resources or a larger coverage of new social demands in the field of
access to justice. In other words, the Open Justice paradigm is now available
for accessing justice services.
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1. Introduction

Innovation policies in access to justice are a key component within govern-
ments and agencies that aim at developing their societies. Designing people-
centered institutional models entails adjusting services to their needs, gener-
ating early care models, accelerating and streamlining processes, centralizing
responses to legal issues and backing alternative pathways to access justice.

Small, subtle and even counter-intuitive changes in a process’ structure can
produce a great impact on the lives of the most vulnerable, always taking
into consideration and understanding their human behavior and psychology
(UNDP, 2016).

The first Legal Aid Hospital of Argentina was designed with a view to seeking
an appropriate response to people’s legal needs and, furthermore, bearing in
mind the possibility of increasing cooperation to achieve collective goals. Its
purpose is to diagnose and solve people’s legal issues in a single place. The
Legal Aid Hospital provides all kinds of legal assistance services: information,
guidance, advice, assistance, support, mediation and legal aid. It was designed
together with 17 national and local public administration agencies, universities
and legal service providers within the local and national judiciaries. ¢

" Under-secretary of Access to Justice, Argentine Ministry of Justice and Human Rights.

" Advisor, Under-secretary of Access to Justice, Argentine Ministry of Justice and Hu-
man Rights.

(1) This Project is an initiative of the Argentine Ministry of Justice and Human Rights,
together with the United Nations Development Program (UNDP), implemented jointly
with the Argentine Ministry of Production and Labour; Argentine Ministry of Health and
Social Development; Public Defender’s Office; Attorney-General’'s Office; Comprehen-
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This article intends to reflect mainly the justification for an innovation project
to have a person-centered institutional justice model, which is currently at an
incipient stage of implementation. We will refer to the essence of the Legal Aid
Hospital, what makes it different from the policies developed so far, the project’s
implementation context, resources available, what impediments can hinder this
undertaking and why is the enhancement of this initiative good for society.

2. People-centered policies on access to justice

In order to understand the Legal Aid Hospital Project, we wish to first of all
explain what a people-centered justice model means, for which we must high-
light at least, four core dimensions: (i) understand what happens to people
facing justice-related problems, what they expect and what they actually ob-
tain, through studies to provide answers to these questions; (ii) recognize the
existence of a world that is becoming more and more complex, in which it is
very difficult to ensure that particularly some of the vulnerable groups facing
social and legal problems can exercise their rights in daily life; (iii) view the
damages at this level as well as the cost associated to a lack of response to
this kind of controversies for the people and the community; and finally (iv)
understand that these social and legal disputes cannot only be processed
within the formal system but instead require a comprehensive answer within
a huge justice ecosystem.

In order to implement people-centered access to justice policies and promote
fulfillment of the commitments undertaken within the 2030 Agenda and Sus-
tainable Development Goal 16.3 (set by the United Nations in 2015), Argentina
worked through its country-wide network of Centers for Access to Justice
(CAN@  In each CAJ, four staff members (a lawyer, an administrative officer,
a psychologist and a social worker) provide comprehensive, preventive judi-
cial services. These centers are close to the community needing them and are
aimed at intervening at an early stage in the judicial process.

CAJs implement a permanent State policy which allows people to come into
contact with what the State has promised to deliver, that is to ensure compli-
ance with legal regulations and, moreover, that the exercise of rights becomes
a reality in everyone’s life.

In order for this to happen, some vulnerable groups need support, guidance,
information and advice regarding the exercise of their rights. In some cases,
this is achieved by eliminating bureaucratic and territorial obstacles, or those

sive Medical Care Programme (PAMI); the National Registry of Persons (RENAPER);
Argentina’s Health Superintendent’s Office; Buenos Aires City Ombudsperson’s office;
Buenos Aires City Public Defender’s Office; Buenos Aires City Prosecutor’s Office; Bue-
nos Aires City Public Ministry’s Guardianship Office; and the Buenos Aires City Attor-
ney-General’s Office.

(2) Information Guides on Centers for Access to Justice. Available at: https:/www.ar-
gentina.gob.ar/justicia/afianzar/caj. Accessed on:13/02/2019
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resulting from lack of information, education or social capital of the people
leading them. For instance, by providing assistance in the formalities concern-
ing administrative benefits (which are complex but very necessary for certain
vulnerable groups); triggering a system of itinerant services in the smaller or
more isolated communities; drafting information guides on their rights; de-
livering community talks; promoting community mediation; or providing free
legal counsel within the formal system.

Policies on the Centers for Access to Justice follow several guiding principles
for: making each of the management decisions, so as to provide excellent
service where there is greater need, bearing in mind high quality and dignity
standards; ensuring geographical equity at the federal level; organizing sup-
ply according to objective evidence-based demand; implementing a differen-
tiated and multi-cultural approach to overcome all access to justice obstacles
preventively and at an early stage; and developing public-private partnerships
to render those unprovided services that people need.

A priority to implement this model was for the service to be framed within open
government/open data-based quality processes. Bearing in mind this perspec-
tive of open justice for designing access to justice-related public policies, we
were able to find out which were the unmet legal needs in Argentina and what
must be done from an internal and institutional approach to meet such needs.
For this purpose, the Ministry adopted two strategies to generate knowledge
and evidence on unmet legal needs, and actions taken by CAJs to solve them.
Such evidence and data are considered public goods and were made available
to the public at large, the academic community and other agencies.

On the one hand, the Ministry started producing studies on legal needs, based
on international expertise in this field. The first study on unmet legal needs
was produced in 2016, and the second will be produced in 2019. The study
provides unique evidence on the prevalence of legal problems and people’s
experience when faced with daily legal issues and events.

On the other hand, the Ministry designed a software system for CAJs to
manage cases on-line: the Centers for Access to Justice Information System
(Sistema de Informacion de los Centros de Acceso a la Justicia, SICAJ). SICAJ
allows the collection of social and demographic data on people requesting
CAJ services, the type of cases presented, the intervention decided upon,
measures taken, outcomes, etc. Furthermore, this system identifies each of
the problems posed at the centers, by topics and sub-topics, as well as the
formalities to solve the issues. This leads to developing “clinical records” gath-
ering data on legal issues affecting the persons requesting assistance, whilst
also becoming dynamic surveys on legal needs, focusing on low-income sec-
tors of the population. SICAJ gathers all data on queries in real time, and then
processes them.®

(3) This publication includes a chapter describing the operation of SICAJ in detail.
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In order to honour the promise of building fairer, more peaceful and inclusive
societies and enhancing access to justice, it is necessary to seek support in
the big ecosystem in which civil society, the States (both national and sub-
national, starting by their senior officials) and the formal justice systems work
in a coordinated manner.

3. Legal Aid Hospital in Argentina, a model centralizing
the response to people’s legal needs

An institutional model was designed, consistent with the differential ap-
proaches and with the quest to scale up access to justice services in order to
serve big urban areas, avoiding institutional fragmentation and lack of coor-
dination, so as to increase and extend the potential of CAJs regarding their
intervention, coordination and networking capacities among free legal aid
providers.

A pilot test was thus carried out to have the First Legal Aid Hospital in Ar-
gentina®, a comprehensive legal aid center that coordinates the work of in-
terdisciplinary teams made up of lawyers, psychologists and social workers,
and the services provided by a series of legal service providers, the national
and sub-national executive branches, the judiciary, lawyers’ bars and univer-
sities. Its purpose is to ensure unified, efficient responses and to reduce the
costs linked to the prevalence of unmet legal needs. The aim is to instate a
big ecosystem with the convergence of civil society, the States through their
executive branches and the formal justice systems.

The rationale behind the Legal Aid Hospital is to solve issues in a single place
and in less time, bringing closer to the people the offices of those agencies
that can meet the greatest amount of vulnerable groups’ legal needs. In this
regard, a people-centered systemic approach was designed. Once inside the
Legal Aid Hospital people can learn about their rights, harness personalized,
permanent legal aid to access their rights (thus avoiding the excessive refer-
rals of public bureaucracy), leaving aside several of the economic and geo-
graphical barriers to access justice.

This centralized legal assistance service, in coordination with the different
state agencies, helps to make public, human and technical resources more

(4) The Legal Aid Hospital is an initiative framed within the joint work carried out under
UNDP Project ARG/16/022 “Fostering Sustainable Development Goals through access
to justice of people in vulnerable situations”, and the Justice 2020 Program. The “Jus-
tice 2020” Program is a digital platform of the Argentine Ministry of Justice and Human
Rights, operating through citizen participation. It is a forum for dialogue, and gives the
possibility of making proposals, sharing ideas and learning about ongoing projects to
improve justice-related services. This system provides the possibility of participating in
two ways: on-line or in-person. The pillars currently discussed on the platform are the
following: Institutional; Criminal law; Civil law; Access to Justice; Management; Human
Rights, and Justice and Society. Available at: https:/www.justicia2020.gob.ar/.
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efficient, thus maximizing social return on investment. This is mainly due to a
participatory, integrated methodology to work with all of the convened agen-
cies. The agreed guidelines presuppose the selection of certain case studies
to be discussed at grand rounds on legal issues, allowing the most reasonable
adjustments to be made in order to ensure the required outcomes.

The Legal Aid Hospital is different from other public policies essentially since
it seeks to effectively streamline and reach out with legal services to the most
disadvantaged communities. Therefore, it is worthwhile considering its guid-
ing principles: (1) Ensure application of the principle of efficiency, quality and
response preparedness within the State’s services; (2) Ensure active inter-
institutional coordination; (3) Professionalize state operators in the fields of
specialization at the different service levels through ongoing training; (4) Re-
sort to all of the Hospital’s resources before any external referral; and (5) Gen-
erate active institutional participation and strengthening forums for operators
by holding grand rounds on legal issues.

In order to ensure appropriate levels of service and response, institutional
coordination and follow-up of the people’s legal needs, the Legal Aid Hos-
pital has (1) action protocols; (2) institutional coordination mechanisms with
different State agencies; (3) identification of focal points to deal with urgent
cases; and (4) inter-institutional working groups to address those cases that
need specific interventions from other national or local public administration
agencies.

3.1. Link between the medical care and legal aid systems

Since the Legal Aid Hospital is defined as a space that provides an integrated
care system, it is important to bear in mind that legal health and prevention
discussions allow comparison with the health care system. Such comparison
is feasible given the potential consequences of ignoring legal issues and due
to the way in which law and medicine interact with people’s private lives.

Some countries like Australia have innovated with policies that intertwine legal
and health matters. Therefore, “Health Justice Partnerships” are institutions
promoting collaboration between both worlds that advocate for solutions
benefiting both human dimensions, i.e. people’s legal status and health condi-
tion. That is to say, legal advice is rendered to vulnerable people who without
such aid would not be likely to access legal services to solve their problems,
which would deteriorate their health (Health Justice Australia, 2018).

Just like in the case of the medical care system, the justice system is full of
professionals with specialized knowledge. People trust these experts to di-
agnose their problems and propose and implement actions that often entail
complex steps, unknown and intimidating language, and burdensome proce-
dures. If initial attempts in the legal and medical fields are unsuccessful, then
systems move towards specialized institutions with more expert staff, more
specific processes and a set of confusing tests and rules.
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Just like an untreated medical problem, an untreated legal conflict can esca-
late, affecting other areas of a person’s life. Lost time at work, stress, tension
with colleagues or neighbors can produce tension in the family and inter-per-
sonal relations, or vice-versa. People become distrustful and anxious, which
leads to a deficient performance at work or precarious physical or mental
health. Loss of income is then added to the situation and can affect stability
concerning housing, credit and consumer-related issues.

The consequence of ignoring legal issues can result in a spiral-like circuit re-
sulting in poorer general well-being and an increase in the complexity of the
problems, getting to a point in which no legal remedy can successfully ad-
dress the problem. In this regard, an unmet legal need produces unexpected
damages or unwanted effects.

Changes in public legal education, in pro-bono services, para-legal notarial
services and governmental and private services, for instance, the Federal Net-
work on Free Legal Aid, are helping to build the equivalent of walk-in medi-
cal centers, pharmacists, nurses and toll-free lines for the medical services
continuum.

3.2. Preventive approach: Legal Health Check-up

The Legal Aid Hospital establishes different service levels to provide an indi-
vidualized system, with specific treatment according to each person’s legal
needs, and with differentiated teams that can appropriately follow up on each
case, through expert practitioners in certain State or law-related problems,
to ensure the necessary coordination for providing appropriate responses to
each case.

From a practical standpoint, the analogy with the health system (besides hap-
pening in the way of staggered services at different levels) refers to incorpo-
rating the region’s first Legal Health Check-Up (LHC).®

(5) Australia has a legal health check-up initiative to be found on the website “Lega/
Health Check” where training is provided through four videos, as well as support to
community workers to help out vulnerable customers with many legal problems. In this
case, the Legal Health Check helps to identify the inquirer’s legal needs and collaborates
with community lawyers to help solve the problems. All four models are adapted for
youth at risk, recently arrived migrants, people with mental health conditions and those
with housing problems. Professionals can select the LHC that best reflects the issues
the consulting party is facing. Legal Health Check. Basic. Available at: http:/legalhealth-
check.org.au/LHC-Basic.php. Accessed on: 07/02/2019.

Another LHC style was implemented in the United Kingdom in which the legal check is
a means for people to learn about their legal service needs and, according to the identi-
fied legal need, they will be connected with experts to help them out with the solutions.
Available at: https:/www.mylegalcheckup.uk/. Accessed on: 15/02/2019.

In the United States there are several initiatives linked to specific subjects. For instance,
in Seattle, a legal firm tried out a model regarding labor cases, for inspecting trade
unions and ensuring compliance with federal and state laws. The proposal is to review
trade union safety procedures or submit claims on the forever changing reporting regu-
lations, presenting this proposal as one that is profitable for businesses. The Law Offices
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The Legal Health Check-up is a way of inquiring about the legal problems
faced by people on a daily basis with regard to their income, housing, educa-
tion, employment, family, social and health services. It is an opportunity to
analyze the legal health of people and to identify risk factors, guide them in
addressing and controlling them, and finding preventive remedies or alterna-
tive legal dispute settlement options outside court before there is an emer-
gency situation.

LHC objectives are: (a) designing a preventive legal diagnostic assessment
model; (b) identifying the consulting party’s needs resulting from unmet legal
needs; and (c) proposing specific solutions for treatment and oversight within
the Legal Aid Hospital.

Check-ups entail taking the first preventive steps and minimizing, avoiding or
being prepared to face different legal problems. Having good “legal” wellness
includes, for instance, having a lease contract, a legal employment contract,
reviewed contracts, information about personal care and child support re-
quirements, an understanding of tax obligations, having ID documents and
other matters.

Often times, legal problems are overall not seen to by specialized law prac-
titioners, as neither are they evaluated or identified as such until there is an
emergency, e.g., receiving a certified letter or being served notice of a court
claim, or until legal proceedings must be started as the only way to solve legal
problems.

Within the Argentine Ministry of Justice and Human Rights, and through CAJs,
institutional efforts are being made to identify together with those inquiring
about a situation, which are the unobserved or unattended legal problems
because of lack of resources or information on the measures to be taken.

Often times the micro-management of daily matters linked to domestic prob-
lems take more time than advisable and thus generate a chain of associated
legal issues, which leads to seeking justice in its reparatory dimension at the
courts.

of Schwerin Campbell Barnard Iglitzin & Lavitt LLP. Available at: http:/www.workerlaw.
com/Seminars/Custom-Seminars/Legal-Checkup.aspx. Accessed on: 07/02/20719.

In Tennessee, for instance, there is HELP4TN, a web portal designed to provide residents
in Tennessee with a broad range of one-stop legal and social services. The check-up
includes general questions and can be accessed on-line. In Tennessee Alliance for Le-
gal Services (TALS) & West Tennessee Legal Services, Legal Wellness Checkup. Avail-
able: https://www.help4tn.org/node/432. Accessed on: 07/02/2019. Another important
benchmark case is the Legal Health Checkup Project in Canada. The LHC was devel-
oped in 2013-2014 by Halton Community Legal Services (HCLS), a small legal assistance
clinic in Ontario. The pilot Project includes associations such as the HCLS and seven
intermediary groups within the clinic’s delivery area in the Halton region. The purpose of
the Project was to increase the number of customers served through partnerships with
these intermediaries. In Legal Health Check-Up. Available at: https./www.legalhealth-
checkup.ca/. Accessed on: 07/02/2019.
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Pursuant to this rationale, the Legal Health Check-up is a service comprising a
personalized, individual session with people wishing to have a diagnostic as-
sessment of their legal needs. Therefore, the purpose of LHC is to encourage
people to recognize legal problems at an early stage and take measures once
the problems have been identified, for instance, for professionals providing
primary legal services, the process entails friendly conversations with people
on the law, how to obtain legal aid and how to work efficiently with a lawyer.

4. Conclusion

Innovative projects need time to mature. Achieving outcomes can often take
more time than expected. Therefore, and to anticipate any adversity that
could crop up, we decided to carry out a thorough analysis of the main chal-
lenges posed by the Argentine state’s reality for providing legal services.

This led us to determine that the main challenges for the Legal Aid Hospital
are related to an administrative and bureaucratic overload, fragmentation of
services according to each legal need, and blind points, that is to say, institu-
tional isolation. While analyzing these challenges, we also tested processes to
overcome and find a way about them. The greatest needs are linked to subjec-
tive knowledge gaps, capacity to act and effective availability of institutional
resources to solve legal disputes. Traditional responses of the institutional
system to most of the legal issues arising in daily life are slow, formalistic, dis-
articulated and difficult to address by the community at large.

The implementation of a systemic approach led us to designing the Legal Aid
Hospital, a new way of helping people to navigate through the system, ac-
celerating processes, unifying the supply of legal services and personalizing
services as per their legal needs.
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PRIORITY COMMITMENTS FOR ACCESS
TO JUSTICE AND LEGAL EMPOWERMENT

PETER CHAPMAN"

1. Introduction

Access to justice and legal empowerment are important tools to advance
transparency, accountability and citizen participation—essential goals of the
Open Government Partnership (OGP). The Sustainable Development Goals
(SDG) include a target to “ensure equal access to justice for all” as both a
developmental priority as well as a tool to strengthen inclusive and sustain-
able development. OGP members are increasingly acknowledging the links
between access to justice, inclusive development and open government.

Access to justice and legal empowerment enable people and communities to
advance their rights, access services, push for legal and regulatory protec-
tion, shed light on corrupt practices and effectively participate in governance
processes. The OGP process, in turn, can help to strengthen access to justice
by developing shared commitments to make justice institutions more open,
accountable and responsive to all people.

In recent years, governments and civil society are increasingly using the OGP
platform to drive broader justice reforms. A 2018 review of OGP national commit-
ments shows that OGP National Action Plans (NAPs) are increasingly being used
to advance judicial transparency, open justice data and combat violence against
women.® The frequency of justice commitments have grown significantly since
2011 and in 2017 more than 10% of all NAP commitments were related to justice.

(*) The author acknowldges contributions of the Open Society Justice Initiative au-
thored this paper with contributions from Abigail Moy and Stacey Cram of Namati and
input from Maaike de Langen of the Pathfinders Justice Taskforce, members of the
Global Legal Empowerment Network and staff at the Open Society Justice Initiative.

(1)SeeSandraElena,JusticeRelated Commitmentsin OGP ActionPlans:UpdatingtheFind-
ings (March 2018) available at https:/www.opengovpartnership.org/resources/opening-
justice, building on Sandra Elena, Promoting Open Justice: Assessment of Justice Related
Commitments in OGP Action Plans (2015) available at http:/www.opengovpartnership.
org/sites/default/files/working _groups/IDRC%200GP%20Research%20Papers.pdf.
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2. Access to Justice, Legal Empowerment
and Open Government

The law impacts nearly every aspect of life, from health, housing and educa-
tion to employment and entrepreneurship. Opagque processes, unequal access
and discrimination across sectors create barriers to economic and social op-
portunity, especially for marginalized groups. Such civil justice problems have
significant and disproportionate impacts on the poor. Around the world,
common civil justice issues include consumer rights, public benefits, employ-
ment and labor issues, land and property, family matters and debt. These
are the most frequent—and often most pressing—legal problems people and
communities face. Problems include the family facing eviction; the woman
seeking child support benefits from an absent husband; the Roma man being
denied health services due to discrimination; the daily laborer not being paid
wages he was promised; and the community fighting for recognition of their
land rights in the face of land-based investment.

Barriers to legal and justice services can be both a result and a cause of pov-
erty. People who are vulnerable to social exclusion report more justice prob-
lems than other groups. Legal problems tend to trigger and cluster with other
legal and non-legal problems; these same groups appear to experience an
increased rate of non-legal challenges as well. Data show that legal problems
spark other problems, thus contributing to a cycle of decline which inhibits
opportunity.®

Justice systems do not provide adequate response to these needs. When one
is a victim of violence or crime, or involved in a legal dispute, too many peo-
ple either have no access to justice or are failed by distant, opaque or poor-
quality justice institutions. Many countries are making justice a developmental
priority and taking steps to meet people’s justice needs through informal and
formal justice services.

Access to justice and legal empowerment can provide concrete avenues for
people to understand and enforce their rights and thereby participate mean-
ingfully in society. Access to justice and legal empowerment should be a key
priority for OGP members as it advances numerous priority OGP themes, in-
cluding the three identified for the 5th Global Summit in Tbilisi, Georgia:

a. Civic Engagement

Access to justice and legal empowerment advance meaningful and concrete
civic engagement. To achieve open government, people must have the abil-
ity to respond to the injustices that affect their daily lives. This means they

(2) See Pleasence, P, Balmer, N.J. & Sandefur, R.L., Paths to Justice: A Past, Present and
Future Roadmap, London: Nuffield Foundation (2013) available at http:/www.nuffield-
foundation.org/paths-justice-past-present-and-future-roadmap.

(3) Forthcoming OECD and Open Society Justice Initiative, Toolkit on Legal Needs Sur-
veys and Access to Justice (2018).

328 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic


http://www.nuffieldfoundation.org/paths-justice-past-present-and-future-roadmap
http://www.nuffieldfoundation.org/paths-justice-past-present-and-future-roadmap

Priority Commitments for Access to Justice and Legal Empowerment

must be guaranteed access to information about laws and regulations; but it
also means they must be able to obtain effective assistance when discrimina-
tion, corruption, violence, or lack of resources prevents them from address-
ing grievances or obtaining remedies. People must have the chance to take
part in processes for setting institutional agendas and holding institutions ac-
countable for systemic failures. Access to justice partnerships between gov-
ernments and independent civil society organizations can provide productive
platforms for collaboration and engagement.

b. Anti-corruption

Access to justice and legal empowerment advance awareness and provide
tools for people and communities to shed light on corrupt practices, to pro-
tect their rights against bribery and corruption, push for legal and regulatory
protection, and concretely participate in open government initiatives. Access
to justice and legal institutions have a strong impact on the effectiveness of
anti-corruption and open government policies; they are the tool to ensure
more effective grassroots monitoring of the integrity of public agencies and
officials. Indeed, there are multiple examples where legal empowerment ini-
tiatives enabled local people to take the lead in monitoring compliance with
anti-corruption and other laws (e.g., environment and education) as well as to
highlight breaches in integrity of public officials (e.g., through the support of
paralegals or mediators who can help people challenge corruption to secure
access to government services and benefits).

c. Public Service Delivery

Legal empowerment, be with legal clinics, paralegals, citizen advice bureaus or
community organizing, is typically focused on helping people access services
that they are entitled to. By solving individual cases and translating issues
into structural improvements, legal empowerment contributes to sustainably
improving public service delivery. Research has shown that access to justice
and legal empowerment can lead to the improved delivery of, and access to,
services including health, education, and water and sanitation. Moreover, the
growing evidence shows that access to justice and legal empowerment have
an impact on access and equity in social sectors such as improving access to
social benefits, education, healthcare or levels of employment.®

3. How Can OGP Help Strengthen Access to Justice?

Justice reform efforts are too often focused on state institutions alone. The
justice sector is often siloed with insufficient links to broader development
priorities. An open government approach developed through the Nation Ac-
tion Planning process can strengthen sectoral linkages and deepen participa-
tory policy making.

(4) See White House Legal Aid Interagency Round Table, Legal Aid Toolkit available at
https://www.justice.gov/lair/file/829321/download
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a. Platform for Government-Civil Society Collaboration

The OGP is a national mechanism for government, civil society and other
stakeholders to co-create priority commitments in 2-year National Action
Plans. NAPs provide opportunities to identify priority reforms, strengthen the
hand of reformers within and outside government, gain trust and buy-in for
reforms, and convene and collaborate with broad stakeholders across govern-
ment agencies and civil society.

b. Country-owned Framework Ensures Accountability

National Action Plans are developed by key policymakers. An Independent
Reporting Mechanism (IRM) promotes accountability within the framework by
producing independent progress reports for each OGP member on an annual
basis. This independent structure seeks to stimulate dialogue and promote
accountability between member governments, civil society groups and the
general population.

c. Strengthening Linkages across Sectors

The OGP process provides opportunities for justice reformers to connect with
other relevant government agencies and civil society organizations. The NAP
process is multi-sectoral and access to justice advocates are able to engage
with diverse governance reformers in government to describe why access to
justice should be an open government priority. In several countries, the Ministry
of Justice are the OGP Point of Contact, thereby playing an important leader-
ship role in articulating and coordinating OGP’s broader governance efforts.

d. Global Recognition and Leadership Opportunities

OGP offers opportunities to mobilize high-level political support and increase
visibility of access to justice efforts. OGP also provides direct links to civil so-
ciety and multilateral partners who provide technical support for implementa-
tion and dissemination.

e. A Peer Network of Reformers in Government and Civil Society

OGP connects governments and civil society reformers to senior ministers
and officials from other governments implementing reforms in similar areas
to discuss common challenges and share innovations. Ministry of Justice, Ju-
diciary and other access to justice officials are playing increasingly visible role
in the OGP process.

4. Priorities for Access to Justice
and Legal Empowerment in Open Government

When governments and civil society groups incorporated justice into NAPs
in the early years of the OGP, these commitments tended to focus on judicial
information systems, case management, combatting judicial corruption and
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civil participation in conflict resolution.®® Commitments related to access to
justice and open justice data initiatives have increased in the last two years
but focus often remains on transparency and open justice.® OGP members
have the opportunity to build on these reforms to include commitments to
strengthen access to justice and legal empowerment.

a. Effective Justice Policies

NAP processes can help to identify, develop and implement more effective
and inclusive access to justice efforts. This section describes four policy pri-
orities for countries wishing to incorporate access to justice into NAPs.

¢ Expand access to civil justice: Governments regularly focus on core elements
of the criminal justice system in planning and budgeting—the police, courts and
prisons. While the effectiveness of these institutions is vital, to strengthen ac-
cess to justice for open government, OGP members should prioritize policies
that expand access to civil justice. Civil justice problems and disputes—includ-
ing those related to health, employment, consumer issues, land and property
and social benefits—are tremendously frequent, more likely to impact poor and
marginalized communities and are fundamental for advancing open govern-
ment. NAP process can enable new government and civil society partnerships
for responding to civil problems and strengthening access to civil justice.

South Africa: Sustaining legal support at the community level

In South Africa, Community Advisory Offices (CAOs) are community
based institutions with a long history of organizing and providing access
to legal assistance at the community level. CAOs are staffed by non-
lawyer community members and operate with the support of legal assis-
tance organizations. Unfortunately, CAOs haven’t always had sufficient
resources to keep their work scalable and sustainable. A lack institutional
recognition by the Government of South Africa can hinder CAO work. In
2016, civil society colleagues in South Africa engaged with government
and civil society colleagues working on the NAP and secured a commit-
ment for the institutionalization of CAOs as part of the wider justice net-
work. The NAP commitment seeks to ensure that CAOs are a permanent
feature at the grassroots level, with sufficient funding and skills to further
advocacy, communications, and policy reform. Read more about South
Africa’s commitment to CAOs and civil justice here.

« Establish a legal basis for and support non-lawyer contributions: Countries
should provide a clear legislative basis for the contributions of community
paralegals and non-lawyers and ensure that their services are independent

(5) See Sandra Elena, Promoting Open Justice: Assessments of Justice Related Com-
mitments in OGP Action Plans (2015) available at http:/www.opengovpartnership.org/
sites/default/files/working_groups/IDRC%200GP%20Research%20Papers.pdf

(6) See Sandra Elena, Justice Related Commitments in OGP Action Plans: Updating
the Findings (March 2018) available at https:/www.opengovpartnership.org/resources/
opening-justice.
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with standards for effective oversight. OGP members should amend or es-
tablish legislation, regulation and policies that allow for and recognize inde-
pendent paralegals to contribute to justice and governance processes that
include judicial and administrative functions in both criminal and civil justice.

Global legislative innovations around non-lawyers

Recent years have seen a wave of regulations seeking to expand how
non-lawyers and paralegals can contribute to strengthening access to
justice at a community level. From high to low income countries, a range
of government and civil society actors are institutionalizing new models
to expand primary justice services.

® |n Canada, the province of Ontario supports a province-wide network of in-
dependent Community Legal Clinics to provide community-based and cli-
ent-oriented services including legal information, legal advice, referrals, brief
services, and legal representation to individual clients and to eligible groups.

® |n Indonesia, a 2011 legal aid law enshrines a role for community paralegals—
ordinary community members trained in the basics of the law—in strengthen-
ing access to justice.

® |n Sierra Leone, a 2012 legal aid bill established a mixed model of criminal
and civil legal aid, from legal information and mediation services through to
representation in court, to be provided through a public/private partnership
of government and civil society.

® |n Ukraine, the Ministry of Justice partners with Community Law Centers
(CLCs) run by non-governmental organizations that provide free legal infor-
mation and counselling (primary legal aid) with funding from local munici-
palities and donors.

* Improve Transparency and Access to Information: A significant portion of
NAP commitments have focused on improving the transparency of the jus-
tice system or “open justice”. Recent years have seen commitments focused
on strengthening access to information and the promotion of open justice
data. Information about laws, regulations and policies should be accessible
and governments should work with civil society to ensure that people are
aware of their rights. NAPs should prioritize measures to strengthen access
to information at a community level, including through the creation of mecha-
nisms that ensure the regular preparation and dissemination of aids, guides
and charters to enable people to better engage with government processes
and understand and use laws relevant to them.

Global Access to Information Innovations

Recent years have seen a wave of regulations seeking to expand how

non-lawyers and paralegals can contribute to strengthening access to

justice. From high to low income countries, a range of government and

civil society actors are institutionalizing new models to expand primary

justice services.

® |n Argentina, the 3rd NAP includes a host of significant commitments by the
judiciary, the executive and civil society to strengthen the transparency of
judicial institutions and processes.
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Global Access to Information Innovations

® |n Colombia, the 2nd NAP includes the commitment to expanding access to
online information on how to access justice institutions.

® |n Indonesia, 3rd NAP sought to promote transparency, accountability, and
public responsiveness in the police and public prosecution service.

® |n Kenya, the 1st NAP includes a focus on improving transparency of the ju-
diciary

¢ Protect and deepen civil society partnerships: Today’s justice challenges re-
quire shared solutions. The OGP can play an important role in protecting and
advancing civil space.”” Government agencies, civil society organizations,
communities and marginalized groups should all contribute to the prioritiza-
tion and implementation of meaningful efforts to advance access to civil jus-
tice. Governments should protect the independence of civil society to operate
and effectively fundraise.

b. Expanding and Diversifying Financing for Access to Justice

A key constraint for strengthening access to justice and legal empowerment
is a lack of sufficient and sustained financial support. The OGP NAP process
provides a platform for justice and judicial agencies to collaborate with other
government and civil society actors to secure and sustain diversified financing.

¢ Public Financing and Sectoral Partnerships: OGP members should measur-
ably expand national funding for independent civil legal assistance. Burkina
Faso has specifically called for increased financing for legal assistance and
numerous others have used the OGP process to strengthen partnerships to
strengthen legal service delivery. Sustainable financing is a crucial constraint
for frontline legal service providers and the OGP platform is an important
space for stakeholders to discuss how to ensure sufficient resources.

Burkina Faso: Improve The Access of Vulnerable Persons
to The Legal Aid Fund

The first NAP of Burkina Faso includes a commitment to increase finan-
cing for legal assistance. The NAP calls for doubling financing for the
legal aid fund to double the number of people receiving government
assistance. Read more about Burkina Faso’s commitment to expanding
financing for access to justice here.

¢ Subnational and Local Government Funding: Alongside national commit-
ments, OGP members should adopt strategies and policies that encourage

(7) Open Government Partnership, the Right Tools for the Right Job: How OGP can help
win the fight for civic space (2017), available at https:/www.opengovpartnership.org/
sites/default/files/Right-Tools_Civic-Space 20180508.pdf
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local and municipal funding of independent legal assistance as an element
of poverty reduction and social spending. National governments can expand
funding of key justice sector agencies while simultaneously budgeting for ac-
cess to civil justice through sectoral partnerships to identify new sources of
justice funding from agencies working on issues of labor, environment and
health.

c. Monitoring, Measurement and Accountability of Access to Justice

The NAP process is ultimately about shared commitments and shared ac-
countability. The OGP platform provides important opportunities to strength-
en the ways in which governments and civil society are tracking process in
ensuring equal access to justice for all.

* Accountable Access to Civil Justice: OGP members should commit to in-
creasing understanding of access to civil justice. OGP members should mea-
sure access to civil justice, as envisioned by the SDGs framework, through the
inclusion of core legal needs questions in national household surveys. Too few
governments undertake regular surveys to understand the legal needs that
people experience in daily lives, where people go for assistance and the ways
in which these issues get addressed, if at all. Legal needs surveys can play
a critical role in shaping legal aid frameworks, national development plan-
ning and poverty reduction strategies. Administrative data generated through
justice processes should be use to strengthen service delivery and promote
systematic reform. Insights from individual cases can provide valuable infor-
mation on structural problems people and populations face. These insights
should be systemically analyzed and organized in order to address structural
as well as individual problems.

Advancing Commitment 13 of the Paris Declaration

During the 4th Open Government Summit in Paris in December 2016,
more than 20 contributors from governments, civil society organizations
and multilateral organizations endorsed commitment 13 of the Paris De-
claration. Commitment 13 priorities improving access to justice through
a focus on measurement and data collection, particularly in the context
of the Sustainable Development Goals. The Paris Declaration is an op-
portunity for governments to expand measures of access to civil justice.

* Focus on Marginalization and Disparate Impacts: In monitoring and measur-
ing access to civil justice, OGP members should prioritize the experiences of
marginalized and excluded groups. Marginalized and socially excluded popu-
lations are more likely to experience civil legal problems than other groups.
In the United States, for example, people from low-income households were
approximately 30% more likely to have civil justice problems than those with
high income. The World Justice Project’s Global Insights on Access to Dispute
Resolution module confirms these findings across countries.
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Jordan: Strengthen the facilities available for persons
with disabilities to access the justice system

Jordan’s 3rd National Action Plan includes a commitment to “enable per-
sons with disabilities to access information related to the use of the jus-
tice system.” This commitment established a multi-stakeholder group to
carry forward implementation. Read more about Jordan’s commitment
to expanding access to justice for persons with disabilities here.

¢ Increase Participation and Monitoring for Justice Accountability: In addi-
tion to expanding transparency of the justice system, the OGP platform has
also been used to strengthen monitoring and participation. Liberia’s 2nd NAP,
for example, includes a focus on enhancing citizen monitoring of the justice
system to advance participation and build trust.

* Reinforcing Global Commitments: Global mechanisms and forums, includ-
ing the High-Level Political Forum, provide important opportunities for learn-
ing and mutual accountability on access to justice and legal empowerment.
Countries can join the efforts of many other in the context of the work of the
Task Force on Justice, an initiative of the Pathfinders for Peaceful, Just and
Inclusive Societies.® The United States 3rd NAP identified opportunities for
how their NAP could support the United States’ global sustainable develop-
ment efforts more broadly. OGP members should use the NAP process to
contextualize global commitment to prioritize and advance access to justice.

5. Partners and Resources
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DATA FROM A GENDER PERSPECTIVE
ON THE ARGENTINE OPEN JUDICIAL
DATA PORTAL

SANDRA ELENA* - JUAN MANUEL GARCIA**

1. Introduction

Prevention, eradication and investigation of ‘gender-based’ and/or ‘gender-
expression’ violence calls for sound public policies, which are the way for the
government to enforce these rights. For this purpose, data are a key piece to
size and understand the magnitude and types of different forms of violence.
They are important for the government, in its different branches, both for
accountability purposes, as well as for the design and assessment of public
policies. They are also valuable for civil society, to define problems, priorities
and action strategies.

Aware of the fact that Open Government policies can contribute to this objec-
tive, several institutions promoting this agenda at the international level are
also mainstreaming the gender perspective in their processes.

The Open Government Partnership (OGP), which is the main institution pro-
moting these principles at world level, is in the process of adopting a specific
gender strategy. Among the actions shaping this strategy, OGP proposes the
need to ensure a broader and more active participation of women in the dif-
ferent co-creation processes, having them play a greater leadership role in
the preparation of reform commitments; foster the outlining of more commit-
ments addressing the epidemics of sexual and gender-based violence; and
enhance the leading role of women in policy formulation and public service
supervision (Pradhan, 2017). This strategy is supported by initiatives imple-
mented within the OGP, such as the Feminist Open Government (FOGO), fo-

(*) Coordinator, Open Justice Program, Ministry of Justice and Human Rights, Argen-
tina.

(**) Active Transparency Coordinator, Government of the Autonomous City of Buenos
Aires.
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cused on ensuring a greater leadership of women in each of the stages of the
OGP cycle.®

There are also specific initiatives on data from a gender perspective, such as
Data2x, that work with United Nations Organizations, regional agencies, gov-
ernments, non-governmental organizations and private sector partners to re-
duce the gender data gap, fostering an increase in quality, availability and use
of gender disaggregated data to understand the dimension of socio-economic
problems, their causes and potential approaches from a gender perspective.®®

In this regard, the International Open Data Charter, stating the principles to be
followed for public data openness, includes the requirement of disaggrega-
tion by gender so as to consider them timely and comprehensive.® Interna-
tional organizations such as the OECD™ or the World Bank® make available
their information in this regard on specific portals, where they offer data and
information from a gender perspective.

2. Legal framework to reduce the gender data gap in Argentina

Since 1989, in light of the Convention on the Elimination of all Forms of Dis-
crimination Against Women (CEDAW), different countries have worked on
developing statistics systems envisaging the gender perspective. It has been
particularly important in promoting the actions of the CEDAW Committee’s
General Recommendation 9 that says “...statistical information is absolutely
necessary in order to understand the real situation of women in each of the
States parties to the Convention...” (UN, 1989).

More recently, the UN 2030 Agenda and its Sustainable Development Goals
included a specific goal (No. 5) aimed at gender equality and the empower-
ment of women and girls.® In order to measure and achieve this goal, it is
essential to have data disaggregated by gender, leading to generate reliable
information and evidence-based policies.

The legal framework for addressing violence against women in Argentina is
provided by Law 26,485 on the Comprehensive Protection of Women. In or-
der to fulfill its objectives, this regulation includes the development of mecha-
nisms for data collection (by designing selection and registration criteria, and
outlining indicators) (section 9).”

(1) See https;//www.idrc.ca/en/project/feminist-approach-open-government-investinggender
-equality-drive-sustainable-development

(2) See https://www.data2x.org/

(3) See https://opendatacharter.net/principles-es/

(4) See http://www.oecd.org/gender/data/

(5) See http://datatopics.worldbank.org/gender/home

(6) See https://www.un.org/sustainabledevelopment/es/gender-equality/

(7) See http://servicios.infoleg.gob.ar/infoleginternet/anexos/150000-154999/152155/
norma.htm
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This law also appoints the National Institute for Women (former National
Council for Women - CNM) as the guiding agency in charge of designing pub-
lic policies to enforce its provisions (section 8) and thus commissions it with
the drafting, implementation and monitoring of a National Plan.® This Plan,
submitted in mid-2016, has among its objectives that of ensuring fulfillment
of national regulations in this matter, as well as of international human rights
treaties that have constitutional status in Argentina, particularly the above-
mentioned and the Inter-American Convention on the Prevention, Punishment
and Eradication of Violence against Women (known as the Belem do Para
Convention). This Plan organizes effective policy implementation in a cross-
cutting manner, as the name of the Convention says, to “prevent, render assis-
tance to victims and eradicate” violence, and establishes an evaluation system
allowing follow-up of the process. One of the Plan’s fundamental premises is
to “provide visibility to a national diagnostic assessment on the situation of
women with regard to gender violence, highlighting the regional character-
istics of this problem at the local level. Basically, this section uses data and
figures to justify why it is necessary to implement this National Plan...” (CNM,
2016, p.18). Specifically, in the introduction to the chapter on diagnostic as-
sessments, figures and statistical data, it states “..the outlining of efficient
public policies needs a diagnostic assessment to account for the different
forms of violence suffered by women in Argentina (CNM, 2016, p.27).

With regard to gender-based violence, several initiatives have been put in
place to collect and present information as, for instance, statistics produced
by the Office on Domestic Violence (Argentine Supreme Court of Justice),
and by the provincial Supreme Courts of Justice of Argentina, or by the Na-
tional Program “Victims against all kinds of Violence”, Argentine Ministry of
Justice and Human Rights.

3. Argentina’s Open Judicial Data Portal
from a gender perspective

Echoing this context, the Argentine Ministry of Justice and Human Rights in-
cluded a section on gender-related data in the Open Judicial Data Portal,
where data on different gender-related issues such as discrimination, inequal-
ity and violence are published. It shows data produced by different ministe-
rial agencies working on recording data, as well as on rendering legal and
psychological advice and assistance to victims needing such help. These Pro-
grams are, namely: the Unit of Registration, Systematization and Follow-up of
Femicides and Aggravated Homicide due to Gender; the Program of Victims
against all kinds of Violence; and the National Program on the Rescue of and
Support to Victims of Human Trafficking. This section on Justice-related Data
from a Gender Perspective also includes the analysis of databases, such as
the registry of corporations at the Ministry’s Inspeccion General de Justicia

(8) See https://www.argentina.gob.ar/sites/default/files/plannacionaldeaccion_2017_2
O19ult.pdf
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(Office of Corporate Oversight) and the dataset of the Federal Penitentiary
Service to learn about the situation of women in the economic and peniten-
tiary environments. Below is a description of the published databases.

4. Femicide Registry

The Unit of Registration, Systematization and Follow-up of Femicides and
Aggravated Homicide due to Gender has been recording aggravated mur-
der due to gender and femicides since 2012. The database contains primary
data and obtains information from different sources: articles published in the
printed press, police and court reports, claims filed with the Ministry’s Secre-
tariat of Human Rights and Cultural Pluralism. Two types of femicide can be
identified: direct and associated or connected. An associated or connected
femicide takes place in two different situations: when individuals trying to
avoid perpetration of a femicide are killed, or when someone with an emo-
tional bond with the victim is killed, generally sons and daughters, so as to
punish the woman (as per the definition in Law 26,792/2012, which included
the crime of Femicide in the Argentine Criminal Code). The registry has infor-
mation as from December 2012. As at March 12t 2018, it included information
on 1062 femicides.

Graph 1. Number of femicides by year and type: January 2013- March 2018
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5. Support to the victims of gender-based violence

The Program “Victims against all kinds of Violence” operates within the Un-
der-Secretariat of Access to Justice. It has a call center (freephone number
137) that receives requests for help from victims of violence, after which the
specialized inter-disciplinary teams are asked to guide, care for and support
the victims. Data published refer to the main reasons for requesting assis-
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tance. However, it must be clarified that the victim may suffer more than one
type of violence (sexual, economic or psychological violence all at the same
time, or any combination thereof). All the published data so far are for Bue-
nos Aires City although the Program also works in other provinces across the
country in Misiones (Oberd, El Dorado and Posadas), Chubut (Rawson) and
Chaco (Resistencia).

Graph 2. Relationship of criminal offenders with victims: January- December 2017
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6. Human Trafficking

The National Program on Rescue of and Support to Victims of Human Traf-
ficking, within the Under-secretariat of Access to Justice has a freephone
telephone line (number 145) for reporting purposes. The calls are answered
by specialized technical staff who know how to listen to and receive this
kind of case reporting, which can be done anonymously to preserve the
identity of claimants, since trafficking in persons is considered a part of
organized crime. The line is operational around the clock. Data published
refer to calls received by the Program’s team of experts. On the one hand,
the database on guidance provided to those calling number 145 describes
events which are not necessarily related to the crime of trafficking in per-
sons but that deserve some sort of attention, either because they are re-
lated to other crimes or situations of extreme vulnerability, or require co-
ordination with other agencies. On the other hand, it includes data on the
calls answered by the Program’s technical staff (holding a degree in Psy-
chology or Social Work), specialized in listening to callers and in receiving
this kind of calls.
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Graph 3. Types of crimes mostly reported on the freephone line 145;
January-December 2017
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7. Women in confinement

The report issued by the National System on Sentence Enforcement Statistics
(SNEEP in its Spanish acronym) includes data on the federal and provincial
inmates. For the section on “Justice-related Data from a Gender Perspective”,
an analysis was carried out of women in prison. Apart from the graph that ap-
pears below, other data were included on population, legal status, education,
employment and maternity, taken from the 2016 SNEEP census.

Graph 4. Share of women in prisons
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8. Women in the economic sphere

Data from the /nspeccion General de Justicia (IGJ - Office of Corporate Over-
sight) posted on the portal datos.jus.gob.ar provide an overview on the pres-
ence of women as CEOs of legal entities. For this purpose, an analysis was
carried out of women in corporations, limited liability companies, civic associ-
ations, foundations and companies incorporated abroad. This analysis of CEOs
registered in the IGJ database, evidenced that more female executives can be
found in civil society associations and foundations: 32.13% of the total amount.

IGJ, in its oversight of corporations’ role, controls and publishes information
on stock and non-stock companies, (including those incorporated abroad),
civic associations and foundations, all of them with domicile of choice in
CABA (Buenos Aires City). Data used pertain to all entities registered at IGJ.
In this case, no difference is drawn between cis women (women whose gen-
der coincides with the sex assigned at birth, biological sex) and trans women.

Graph 5. Men and women heading entities registered at the I1GJ
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Note: the graph shows updated information as at 28 February 2018.

9. Use of Justice-related data from a Gender Perspective

As from the publication of the section on Justice-related Data from a Gen-
der Perspective, the Ministry of Justice conducted activities with civil society
organizations working on the eradication and prevention of gender-based
violence and inequality. Data is published mainly to make available resources
allowing empirical evidence-based diagnostic assessments.

The Ministry, through the Justice 2020 Program, holds working meetings on
the most important public policies implemented in the field of justice. Regu-
lar meetings are held to discuss data on the portal datos.jus.gob.ar, with the
participation of representatives from civil society and state organizations. The
need for additional data is discussed and suggestions are received on how to
improve the quality and format of tpublished data.
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With a view to fostering collaboration based on open data, the Open Justice
Program organizes regular hackathons using data from the portal datos.jus.
gob.ar. In August 2018, a hackathon on Justice and Gender Data was orga-
nized in collaboration with the NGO Equipo Lationoamericano de Justicia y
Género (ELA -Latin American Team for Justice and Gender) and the National
Institute for Women, focused on convening gender activists and experts: de-
signers, journalists, researchers, academicians, officials and judges interested
in this topic.

It is necessary to have these forums to ensure an effective exchange of data
with users. Their comments and feedback make a difference when the time
comes to outlining an agenda for data publication that prioritizes society’s
specific needs.

10. Conclusions

Any attempt to have substantive policies from a gender perspective to settle
inequality between men and women must have evidence-based data to sup-
port and sustain them. It is necessary to aim at bringing about a quantitative
and qualitative improvement of such data, for which firstly they must be made
more accessible to society. The open data philosophy provides optimal tools
for these data to be owned by society as a whole.

In the specific case of justice, it is necessary to raise awareness about the gen-
der perspective among its institutions and operators. This must take place not
only to fulfill existing rules (since in many cases there are regulations but their
enforcement fails because there is no matching gender perspective), but also
to be able to outline and work with data backing the necessary reform in public
policies (i. e. what cases are considered gender-based violence? femicide? Etc.).

The opening up of data on justice and gender within the framework of the
Open Justice Program is a contribution towards the above change, which
must take place hand-in-hand with a series of efforts by the remaining gov-
ernment institutions so as to reverse the current situation.
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NEW STANDARDS FOR PUBLISHING
DATA ON JUSTICE
AND GENDER-BASED VIOLENCE

SILVANA FUMEGA® - FABRIZIO SCROLLINI **
GABRIELA RODRIGUEZ ***

1. Introduction

Women are subjected to many types of violence and discrimination world-
wide and, particularly, in Latin American societies. The maximum expression
of such violence is the death of a woman on account of her gender, known
as feminicide. Not so many years ago, feminicides became a public, social is-
sue. Only a few decades ago did they acquire their specific name. This notion,
although in force since the 1970s thanks to the work of Diana Russell at the
International Tribunal on Crimes against Women, only started being used in
Spanish as from the 1990s after the crimes in Juarez City, Mexico.

Regional discussion of this phenomenon has led to making it visible and to
spelling it out as a problem questioning societies and governments. Visibility
exercises have gone side-by-side with an improvement of the official registry
systems for these crimes, which would allow societies and governments to
make better decisions and generate evidence-based public policies to com-
bat them.

The organizations and people that work to actively make visible these crimes
have started to use Information and Communication Technologies (ICTs) to
account for this phenomenon. In general, the data provided by these ini-
tiatives differ from official statistics because of the criteria used to collect

(*) Director, Research and Policies, Latin American Open Data Initiative (ILDA).
(**) ILDA Executive Coordinator.
(***) Technology consultant.
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information, which brings about a discrepancy between the official records
and the view that society has about these serious events. The relevance of
this situation is the main reason why the Latin American Open Data Initiative
(ILDA) decided to study this topic from an empirical perspective, within our
own project on Standardization of Feminicide-related Data.®

What exactly is registered when feminicides are recorded? What criteria are
used and how? What kind of data are available to assess this phenomenon?
How can they be used to improve public policies in this area? Although the
answer to some of these questions seems to be simple, reality is quite more
complex.

In this article we will reflect on the research objectives and questions ad-
dressed in our ongoing project. Firstly, we will put into context the debate on
feminicides, gender and data. Secondly, we will explain the assumptions on
how data standardization could help us improve data quality and, thirdly, we
will reflect on their use. Our article concludes with the idea that data stan-
dardization helps to (re)open the debate on the criteria used, and (according
to the context) aids governments and societies to rethink their strategies to
further public policies, thus improving data collection as well as the actions
with regard to this problem. Far from being a magical instrument to solve the
problem, standardization and a potential data opening is a process which
helps provide visibility to the problem and leads to reflecting on the criteria
for data production at public agencies.

2. Feminicides, gender-based violence and data

At the beginning of the 1990s, the bodies of hundreds of women, many of
whom worked in the maquila (assembly plants) on the border between Mex-
ico and the United States of America appeared mutilated, tortured and, of-
ten times, sexually abused in Juarez City (Chihuahua, Mexico). These murders
were known as “femicides” or “feminicides”. So far, no one knows the exact
number of women who were killed or disappeared since most of the murders
were not investigated, and a significant part of the original evidence has dis-
appeared (Heiskanen, 2013).

For many years, these feminicides were concealed such as is described by
Patricia Ravelo Blancas (2008):

...since the publication of the “Final Report on the killing of
women in Ciudad Juarez”, submitted on 16 February 2006 by
Mario Alvarez Ledezma, Under-secretary of Human Rights, Care
of Victims and Community Services, Attorney-General’s Office,

(1) This research work is supported by the International Development Research Center
of Canada (IDRC), the Avina Foundation and the Development Bank of Latin America
(CAF) through their joint initiative Innovation with Purpose Platform.
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the idea was disseminated that the killing of women in Ciudad
Juarez was something of the past and that a myth had been
generated: “the myth of the Juarez deaths”, a stance that was
then reinforced by the state and municipal authorities and by
El Diario de Juarez newspaper, one of the broadest circulated
in the district and that for several months showed on its elec-
tronic page an interview entitled “Juarez, the worldwide myth of
crime”, published on June 5% 2006.... (p. 13).

This concealment and attempt to restrict feminicides to a mere private sphere
problem started to change. The public nature of this issue increased after the
many claims on equal rights for women. A very important milestone of the
above is the demonstration that took place in Argentina in 2015 convened by
the movement “Ni una menos” (“Not one [woman] less”). These demonstra-
tions took place in several Latin American cities in the last three years. The
idea of patriarchy®, which had been customary for centuries, was now being
questioned.

Much has been achieved in just a few years. All these movements have raised
awareness on the rights not yet recognized to women, as well as on the
violence that they suffer in many fields of their lives, from the symbolic to
the physical aspects -although there is still a lot to do and many rights to
achieve.

In this regard, many laws have been passed in Latin America criminalizing fe-
minicide as a specific crime. In the last few years, 16 out of the 33 countries in
Latin America and the Caribbean have criminalized feminicide.

According to the ECLAC Gender Equality Observatory, in 2016, based on the
official information provided so far by the countries, 1,831 women from 16
countries in the region (13 in Latin America and 3 in the Caribbean) had been
the victims of feminicide. As mentioned in that same report: “... apart from the
specific measures to prevent, care for, protect and redress, another challenge
on the path to eradicating violence is precisely the availability of informa-
tion...” (ECLAC, 2016).

Within this context, it is important to understand how these data are con-
structed and which are the variables taken into consideration, the method-
ology, and finally, the levels of access to the collected data in each country.
Without understanding the methodological specificities, it will be difficult to
have data to timely reflect this serious problem. Without an accurate diagnos-
tic assessment, it is very difficult to think of appropriate solutions and initia-
tives to help mitigate the situation.

(2) According to Lerner (1990) it is defined as “the manifestation and institutionaliza-
tion of male domination over women and boys/girls in the family and the extension of
such domination to women in society at large”.
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3. Is standardization the way forward?

At the beginning of 2017, due to the relevance of the feminicide issue for the
region, ILDA, and at the request of the Group on Open Data member coun-
tries, the E-Government Network in Latin America (Red-Gealc), coordinated
by the Organization of American States (OAS), started an exploratory study
to understand how data production and their use could help understand and,
eventually, combat feminicides in Latin America.

With this purpose, ILDA designed a research/action methodology to calculate
the size of the problem, understand how working with data (particularly open
data) could contribute to its solution, as well as to establish recommendations
to the countries involved.

These efforts are built on work that has been carried out to produce and
collect data on feminicides, such as those of the ECLAC Gender Equality
Observatory®, and also progress made to standardize the notions of the
Bogota Protocol.®

3.1. Data standards and social processes

ILDA has experience in standardizing data in the fields of health, procurement
and air quality. These standardization processes entail working in a participa-
tory manner with those who produce, store, use and eventually release data.
This kind of reflection on the role of data standards has been recognized by
institutions such as the OECD, since the standards not only contain relevant
knowledge for product and service production but also for all participating
stakeholders (Blind, 2016).

The process for such standardization is a key factor. Data standardization pro-
cesses force organizations to think of the kind of data needed, how they are
collected, how they are stored and, ultimately, how they are used (Goéta &
Davies, 2016). That is to say, standards not only shape the production of open
data but also conduct silent, localized transformations of bureaucracy (Rodri-
guez, Fumega & Scrollini, 2017).

ILDA explores how uniform, standardized production of data can be of help so
that the authorities understand the different phenomena, develop informed
public policies and use data for citizens to build on them and improve their
quality.

Given this previous experience, ILDA decided to develop a four-step research
strategy:

a) ldentify and compare the conditions in this field by reviewing available
literature;

(3) See https://oig.cepal.org/es/indicadores/feminicidio

(4) See http://conferenciahomicidiosbogota2015.0rg/wp-content/uploads/2015/11/Ca-
lidad-de-datos-entregable-ESPA%E2%80%A201_SOIO_TXT.pdf
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b) Try out different approaches on standardization with a group of stake-
holders identified in the field of safety and security, gender and open data;

c) Test any potential steps to standardize these data and carry out the pro-
cess;

d) Identify promissory data usage by government and society.

Through this process, ILDA sought to collect relevant information to under-
stand how the change or adaptation of data infrastructure regarding safety,
security and gender could have an incidence on feminicides.

3.2. Testing assumptions: first workshop

The first workshop was held in San Jose, Costa Rica, before the 5" edition
of Abrelatam,®® on August 21%-22" 2017. The purpose of the meeting was
to reflect and work on these very important topics of the regional agenda.
Among its participants were activists in gender equality, public servants from
the justice and security sectors, academics, and experts in technology from
Argentina, Brazil, Uruguay, Bolivia, Costa Rica and Mexico.

Participants confirmed that one of the tools that can help with public policy
design and civic technology projects is the power of having the necessary
data to obtain an accurate diagnostic assessment of the situation. For this
purpose, not only better tools for data production are needed but also pro-
tocols for data collection, publication and use, as well as a permanent update
thereof.

Furthermore, not only is it important to have better tools for data produc-
tion, but also to take into consideration conceptual aspects that add com-
plexity to this topic. It is difficult to agree on the terminology used in this
field. The different terms have many theoretical, epistemological and meth-
odological implications. Based on what Lagarde (2006) said, it is necessary
to go from femicide to feminicide, that is to say, to be able to distinguish
with the help of legal instruments and data, the death of women on account
of gender.

In such a complex universe, standardization of a minimum set of data allow-
ing inter-operability, cooperation and/or comparison among different juris-
dictions is a key task on which all participants agreed.

A recurrent topic during the above-mentioned workshop was that of hav-
ing several sources of information. Each of these sources, from the official
ones through to the mass media, provide data that help to understand gen-
der-based violence events although there are variables missing to be able to
compare or join different databases. In other words, there is no consistency
and/or methods to collect information from non-formal sources, or for inter-
operation among official sources. This lack of consistency not only applies to

(5) See http://2017.abrelatam.org/
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different sources within the same jurisdiction, but also to the consistency of
a minimum amount of data among the different jurisdictions. In this regard,
after discussions on the key topics to outline a standard, participants unani-
mously expressed the need and their own interest to develop such a data
standard.

4. First steps towards building a standard

After this workshop was held, the preliminary version of the standard on fe-
minicide data was drafted bearing in mind a series of premises the standard
should meet:

¢ take into consideration the needs identified by those who participated in the
workshop and an enhanced community of experts;

¢ have an iteration mechanism allowing agile feedback and improvement of the
standard after its implementation;

* be designed so that technologically it can be adopted on any platform or us-
ing any technology;

e attach no license thereto so as to promote its dissemination; and

¢ take into consideration existing legal frameworks and practices to seek inspi-
ration and promote its iteration.

Participants in the workshop and the enhanced community of experts pro-
vided feedback into this first document.®

After a rigorous examination, the current version of the standard includes
mandatory and optional fields (to be fulfilled progressively). Not all coun-
tries can achieve the same level of compliance, especially at an initial stage of
implementation (Rodriguez, Fumega & Scrollini, 2017).

5. Standard localization: discussions in Argentina and Uruguay

After this first stage of reflection and development of the draft, it was deemed
necessary to start with its implementation and receive feedback from stake-
holders out in the field.

Throughout the standard’s preparation, we found that the Open Justice Pro-
gram (Argentine Ministry of Justice and Human Rights) was a partner willing
to collaborate in the implementation of the first pilot experience, which was
kicked off at an inception workshop (June 14™-15% 2018, in Mendoza city),
to foster participation and dialogue among the different actors involved in
feminicide-related data production and collection in Argentina. Furthermore,
a few weeks later (June 27t 2018) a workshop was organized in Montevideo,
Uruguay, convened by AGESIC.

(6) See https://github.com/idatosabiertos/femicidios-latam
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In both cases, the profiles of participants included people with experience in
court data and statistics, justice system operators and analysts. Both events
were facilitated by the ILDA team and a series of key agreements came out
of both workshops.

5.1. Infrastructure

Problems were reported on the interaction of systems and data that can be
taken therefrom. Furthermore, there were problems with the entry of data in
all jurisdictions. Moreover, difficulties were reported concerning the interac-
tion and exchange among organizations in the different government branch-
es, which hinders the process of data collection and analysis.

On the other hand, many of the challenges were related to the degree of dis-
cretionality regarding disagreements between the social and criminal defini-
tion of feminicide, the difficulty to track events (prior allegations), as well as
changes in the case names as time goes by, and whether amendments are
made or not to registries, among other issues.

5.2. Capacities

Three matters emerged clearly with regard to capacities:

1) The classification of the criminal offense and the difficulties mentioned
above;

2) The role of judicial operators;

3) Training of those who collect data.

Classification of the crime (if called feminicide from the word go, or if any oth-
er definition is used, e.g. aggravated murder) is a complex matter and requires
resources which are not always available. It was agreed that the classification
is often done manually, and that there is not always a unified criterion on how
to apply the term feminicide. This hinders data comparison and analysis. In the
case of Argentina, this could also hinder data comparison among provinces.

The role of judicial operators was also discussed. There is overall agreement
that the gender perspective is not present in prosecutors’ offices and courts
(which are mostly male-dominated environments). This also has an impact on
the legal categorization of the criminal offense in court case files. There are,
moreover, strong incentives for these people, usually with a great workload,
to use more efficient means to obtain the same conviction for the offense
giving rise to feminicide. For instance, murder aggravated by the relationship
between the victim and offender is punished in a similar manner although
the justification is not based on gender violence. This forces statistics offices
to look into the cases in further detail since this kind of classification, at first
sight, renders feminicides invisible.

The third topic is training of those who collect data within the systems, as
well as in related systems as, for instance, the police or offices dealing with
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violence against women. Likewise, there is the need to generate common
criteria for what is known as associated feminicide and include the LGBTQ
group in the records. There are still many queries about data collection in
these two fields and there is no simple solution, although a more thorough
analysis is needed to identify mechanisms that can be systematized to thus
collect verifiable and comparable data.

5.3. Communication

There are a series of challenges concerning use and communication. Firstly,
there seems to be a coincidence in the occasional misuse by the press of the
term feminicide and in the fact that, within a context of high pressure for
news, the media demand information that could affect feminicide trials. Fur-
thermore, some institutions present in both workshops said that a way of de-
tecting cases comes from information provided by journalist sources. Besides
the press, the value of NGO reports has also been mentioned.

With regard to data use and publication, in Argentina, this happens mainly
through narrative reports prepared annually at some prosecutors’ offices, as
well as through reports sent to the different federal agencies. On the other
hand, the permanent need for reports, together with the potential duplica-
tion of this exercise, leads the officials in charge of statistics to face a heavy
workload. This could be remarkably reduced if data entry were more stan-
dardized and consistent with the requirements of national and international
reports.

5.4. Institutional coordination

There are several challenges in the field of institutional coordination. On the
one hand, the lack of connection of the data systems of those organizations
that can provide information to classify a crime as feminicide is reflected at
the institutional level. The strong fragmentation in this area as regards its in-
stitutional, legal and occasionally political dimensions makes it difficult to co-
ordinate who will be in charge of reporting and in what manner on a specific
type of crime. The implications of the spokesperson are not a minor issue:
on the one hand, the legal category of feminicide does not coincide with the
social phenomenon and/or with the broad criterion that most of the com-
munities of practice undertake in this field. This generates confusion in public
opinion and among political actors.

5.5. Use of data and ethical considerations

Ethical considerations on data management were a factor to bear in mind
throughout the process. On the one hand, not all data should be open, which
is something recognized from the very beginning of the process. Some data
have the potential of re-victimizing the victims’ relatives. On the other hand,
and depending on the context, how data are treated and their visibility help
to highlight the issue.
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6. Moving forward iteratively

Our process of building a feminicide standard is still underway so it is not
possible at present to provide final conclusions. Nonetheless, we can offer
a series of lessons learned that relate to the processes of standardization,
feminicide visibility, and the need to generate an iterative methodology to
standardize public sector data from a gender perspective:

1) Notions matter when standardizing data and, moreover, the co-existence
of different forms of interpreting data must be taken into consideration,
since this gives rise to different “truths”. For instance, the official truth is
that which one or more state agencies indicate, according to their data;
in the case of feminicides, the prosecutors and statistics offices. In other
words, the same database can be interpreted differently by government
and society. Although initially this can be viewed as a problem, it is indeed
an asset that can nurture dialogue on feminicides and policies.

2) It is important to establish institutional mechanisms allowing data to be
available at different access levels. In our experience, Costa Rica and its
Observatory is a good practice to imitate concerning governance in ac-
cessing and disseminating data on feminicides. It is especially important
to know what entity will act as spokesperson to communicate the data.

3) Most of the standardization processes entail dealing with inherited sys-
tems, and many of them have problems, particularly with the manual
entry of data. There is a way around for process automation and im-
provement. In our case, we made a decision to consider these systems as
a part of reality and see what changes are necessary in data collection.
While this happens, it is important to have clear rules on how to deal
with the data obtained from these systems and the subsequent valida-
tion chains.

4) A widespread problem is the lack of a gender perspective among stake-
holders working on this matter. There are several reasons therefor, but it
no doubt shows the need to train actors within the judicial and security
systems on how to collect a series of important data to determine whether
or not a crime is a feminicide.

5) A complex issue to be solved is the fact that the death of a woman can-
not automatically be considered a feminicide. During the investigation of
a case or even after it has been closed, information may emerge indicating
that it was a feminicide, when originally it had not been classified as such.
In some cases, this entails reviewing official data, and there must be pro-
tocols in place for this purpose.

6) Standardization at this level shows the limitations of regional instruments
for comparing data but, on the other hand, it can allow countries to im-
prove data exchanges in an inter-operable manner, within a more reason-
able time frame, than through an annual report.
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7) It is still necessary to examine whether the automatic learning or data
analysis technologies applied can help create and implement specific pub-
lic policies for feminicides.

In brief, the standardization experience in the case of feminicides shows that,
far from it being a technical process, it is an exercise that leads to re-thinking
data production and their use, as well as problems that exist with gender bi-
ases in their construction. Standardization operates in legal and institutional
frameworks, which can be changed through such standardization, although
the process entails a two-way path between standardization, society and
those who make decisions within an organization.
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FEMICIDE MEASUREMENT
AT THE PUBLIC MINISTRY,
BUENOS AIRES PROVINCE

LEANDRO GASPARI*

1. Introduction

This article refers to the experience of the Buenos Aires Province Public Min-
istry in preparing reports on femicides. The context for such reports will be
described, as well as the objectives of the study, the information building
methodology and the working protocol for their drafting.

Since 2014, a team specialized in the gender perspective has been analyzing
all the killings of women in the province so as to identify cases of femicides,
study and characterize them. This work is done with a view to publishing in-
formation that is scientifically developed. Femicide is a theoretical-political
notion, so it was necessary to define a methodology for building such infor-
mation, based on a series of indicators to identify gender-based violence in
each of the analyzed cases. The article concludes with a few brief reflections
on the relevance of publishing the reports for Public Ministry officials, as well
as for the State and society at large.

2. Report background and the context in which it emerged

In order to meet the requirements of national and provincial regulations to
protect against family and gender-based violence, a module was included
in the Public Ministry’s IT System (hereinafter, SIMP), to identify preparatory
criminal investigations (hereafter PCls) related to crimes in the family and/
or gender fields, giving rise to the Criminal Registry on Family and Gender-
based Violence (hereinafter Revifag), used by all prosecutors in the Province.

(*) Under-secretary, in charge of the Criminal Registry on Family and Gender-based
Violence, Public Ministry, Buenos Aires Province.
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This instrument fulfills the provisions of section 18, Law 12,569 (wording as per
Laws 14,509 y 14,657),7 stating that the Attorney-General shall keep socio-
demographic records of the claims filed on the acts of violence encompassed
in the law, allowing thus to learn, inter alia, about the characteristics of those
who perpetrate or suffer violence in its different forms. This information is es-
sential to optimize the investigation, formulate projects and produce reports,
within the framework of the commitments undertaken with follow-up and
monitoring agencies of the treaties, conventions or other related instruments.

Consistent with the above and the constitutional principle of publicizing acts
of government,® the publication of data on family and gender-based violence
tends to significantly contribute to the process of access to public information
by showing statistical data, allowing public policy formulation and the applica-
tion of effective measures to prevent, investigate and prosecute this scourge.

On the other hand, since 2013, a study is being carried out on intentional ho-
micides in Buenos Aires province, so as to characterize this kind of events in
the province. With a view to including the gender perspective in the produc-
tion of statistical information, in 2015, the sex of the victims and prima facie
accused was included in the above-mentioned study. This first step was es-
sential to carrying out a detailed, thorough analysis of women’s killings so as
to identify cases of femicides.

In this regard, the Convention on the Elimination of all Forms of Discrimina-
tion against Women® and the recommendations formulated by the Monitor-
ing Committee recognize the importance of collecting data and producing
statistics disaggregated by sex, so as to understand the situation of women
and outline scientifically-grounded public policies. On the other hand, United

(1) The Supreme Court of Justice and the Attorney-General's Office shall coordinate
their work to keep socio-demographic records of the claims on violent events foreseen
in the law, specifying at least age, marital status, profession or occupation of the per-
son who has been the victim of violence, as well as of the offender; relationship with
offender, nature of events, measures adopted and outcomes, as well as punishment of
perpetrator. Access to the records must be duly grounded and requires prior judicial
authorization, ensuring confidentiality of the parties’ identity. The Supreme Court of
Justice shall prepare annual statistical reports that can be accessed by the public to
provide at least the characteristics of those who exert or suffer violence in its differ-
ent modalities, relationship between the parties, type of measures adopted and their
outcomes, and type and amount of sanctions applied, for the design of public policies,
research, project formulation and production of a report, within the framework of the
commitments undertaken with the Agencies in charge of following up and/or monitor-
ing Treaties and/or Conventions or other related-instruments” (Article 18, Law 12,569
and its amendments).

(2) Sections 1, 33, 41, 42 and related provisions in Chapter Il - establishing new rights
and guarantees- and article 75, para. 22 of the National Constitution.

(3) Convention on the Elimination of all Forms of Violence Against Women (CEDAW),
adopted by the United Nations in 1979, and ratified by 189 countries, among them, Ar-
gentina, on 15 July 1985, adopted by Law 23,179, and granted constitutional hierarchy in
the 1994 amendment.
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Nations established as its immediate priority the prevention of femicides and
the use of data on violence against women as an instrument for this pur-
pose.“Y Furthermore, it urged the States to act with due diligence to prevent
and investigate acts of violence against women and put an end to impunity,
underlining the essential role of the criminal justice system in preventing and
providing a response vis-a-vis the killing of women and girls on account of
gender.®

On the other hand, with a view to publishing official data on femicides, in
2014, the Attorney-General’s Office, within the Criminal Registry on Family
and Gender-based Violence, together with the Management Oversight area,
started working on the preparation of a methodology for a special study on
femicides.

Firstly, it was necessary to define what would be considered femicide: if its
understanding would boil down to a crime, or if it would be deemed to be a
theoretical-political concept. Based on the analysis of prevailing factors and
the report’s objectives, the second interpretation was chosen because the
purpose of the study is to provide visibility to a social problem - gender-
based killing of women- beyond those cases when the aggravating factor
is used. In this regard, the selected notion was taken from the Declaration
on Femicide, issued by the Committee of Experts of the Follow-up Mecha-
nism, Belem do Para Convention - MESECVI: Femicide is the violent death
of women based on gender, whether it occurs within the family, a domestic
partnership, or any other interpersonal relationship; in the community, by
any person, or when it is perpetrated or tolerated by the state or its agents,
by action or omission.®

In order to identify, characterize and measure the phenomenon to be studied,
it was necessary to operationalize the notion, by defining indicators, as well as
preparing a methodology to allow its detection, exploration and description.
In this regard, it was essential to prepare a research design, define a time and
spatial frame, select sources of information, techniques to be used and types
of applicable analyses.

In this way, and after hard work, the first report on Femicides in Buenos Aires
Province was published in 2016, including cases of the year 2015. The studies
have been posted on the Public Ministry website”. Furthermore, since 2015,

(4) Through the report of the UN Special Rapporteur on violence against women, its
causes and consequences (19 April 2016).

(5) United Nations Committee on Crime Prevention and Criminal Justice (Resolution
68/191, on the adoption of measures against the gender-based killing of women and
girls, United Nations, 11 February 2014).

(6) Declaration on Femicide, adopted at the Fourth Meeting of the Committee of Ex-
perts, Follow-up Mechanism, Belem do Para Convention held on 15 August 2008.

(7) Cfr. https://www.mpba.gov.HYPERLINK “https:/www.mpba.gov.ar/informes” \h ar/
informes
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contributions have been made to the Argentine Justice’s National Registry on
Femicides held by the Argentine Supreme Court of Justice, by sending data
on the events that happen within the province.

3. Report characteristics

The Reports on Femicides and Criminal Proceedings concerning Family and
Gender-based Violence are published on March 8™ every year and include
the events considered femicides, as well as criminal claims filed for any crime
occurring within a family and/or gender-based violence context, registered
in Revifag. In this article, we will only describe the characteristics and meth-
odology for femicides, without delving deep into other crimes that must be
addressed differently.

As has already been said, femicide is here considered a theoretical-political
notion to conceptualize and provide visibility to a phenomenon with specif-
ic characteristics: the violent gender-based death of women. Based on the
above, the report includes all the killing of women, perpetrated by men or
unidentified perpetrators, motivated by gender-based violence, regardless of
its legal description.

The Report tries to introduce the gender perspective for producing and ana-
lyzing criminal information, making a contribution to eradicating all forms of
discrimination and violence against women. Furthermore, its intent is to con-
tribute to public policy formulation, by producing reliable, scientifically-built
data, as recommended by the Follow-up Committee to the Convention on the
Elimination of All Forms of Violence Against Women.

With a view to achieving these objectives, detailed data are required to mea-
sure the size and dimension of the problem. In this regard, accurate statistics
are essential to define several facets of gender-based violent crimes in their
different manifestations, as well as their causes and consequences.

Based on the experience gained through the study on Femicides and Criminal
Proceedings concerning Family and Gender-Based Violence developed since
2015, a Protocol was drafted by summarizing and organizing the necessary
steps for building such information. This ensures continuity and comprehen-
siveness in the annual reports, to unify criteria and determine stages and re-
sponsibilities. At present, a second version of the above-mentioned Protocol
is being drafted with new data and analysis categories included only recently.

4. Methodology

So as to carry out the study on femicide, information was taken firstly from
the Survey on Willful Murder that has been carried out since 2013, within the
framework of Attorney-General’s Resolution 301/2014. Besides the core areas
of the Attorney-General’s Office, the prosecutors’ offices have participated in
the analysis of case files, checking the accurate entry of data into SIMP, thus
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completing a survey of the event’s characteristics. Based on the above, the
reasons for the murder of women perpetrated by men can be detected (or
those in which there is so far no one prima facie accused) while seeking to
identify any of the femicide indicators:

e The prior existence of a family, emotional, affectionate or trust relationship,
whichever the degree, between the offender and the victim.

e Any signs of sexual violence in the victim.

e The victim having reported the prima facie accused or suspect before the
crime.

¢ The intent of causing damages or suffering to the victim, analyzed from a
gender perspective.

This analysis will lead to ruling out other intentional homicides of female vic-
tims and help to group the cases identified as femicides, regardless of their
legal category.

It must be clarified that, consistent with the provisions of Law 26,743 on Gen-
der Identity, female victims are all those whose identity and/or gender expres-
sion is feminine, regardless of the sex assigned at birth.

The indicators were prepared on the basis of the Latin American Model Pro-
tocol for the Investigation of Gender-related Killings of Women (Femicides/
Feminicides), developed by the United Nations Office of the High Commis-
sioner for Human Rights (OHCHR) and UN Women, the UN agency for gender
equality and the empowerment of women.

Finally, the event’s data and the personal data of victims and the prima facie
accused are surveyed to outline variables whose values are regrouped into
categories and intervals. Furthermore, variables are compared and analyzed,
and indicators are built to add complexity to the statistical information pro-
duced.

5. Description of the protocol for drafting
the study on femicide

Below is a brief description of the working protocol used for building femi-
cide-related information. This instrument was prepared to ensure continuity
and comprehensiveness of the data-building criteria and to organize the pro-
cedure for its preparation.

Firstly, a survey of intentional homicide in Buenos Aires province is carried
out every quarter, producing a list of preliminary criminal investigations
(PCI) started in that period, with at least one intentional homicide, or oth-
er crimes that ended up in death. Thereafter, the information is analyzed
and cleaned up so as to prepare spreadsheets to survey the identified PCls,
which are sent to the general prosecutors’ offices in all judicial departments
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so that they enter the data. The collected spreadsheets are then received
and information is duly verified. Finally, a unified database is prepared with
the collected data.

Cases are extracted in which there is at least one female victim and one male
prima facie accused or unidentified perpetrator. Each of the selected PCls are
then analyzed virtually on SIMP so as to determine those cases of femicide
according to the methodologically established indicators:

Graph 1. Femicides as per the established indicators
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It is important to clarify that the procedure to look for and identify indicators
is carried out by a team of professionals trained in the gender perspective, an
essential condition to understand the ways in which gender-based violence
expresses itself and its detection in court case files. The team meets periodi-
cally to jointly discuss each of the cases.

Once there is a list of the events identified as femicides, all the fields of analy-
sis previously classified and agreed upon are analyzed within the framework
of the investigation and data entered into SIMP. A time-frame, spatial and
context analysis is carried out; a socio-demographic and inter-sectional char-
acterization is drawn up of the victims and prima facie accused, as well as the
relationship between both; as regards the PCI, status of the procedure and its
legal category are examined.

On the other hand, with the purpose of ensuring the report’s comprehen-
siveness, a review is carried out every six months and every year, consisting
of the lists of new PCls started during the period under analysis, with at least
one intentional homicide, or crime followed by death, and compared to the
PCls surveyed before during the quarterly procedure. The differences can
appear due to the fact that, throughout time, investigations move forward,
with the possibility for surveyed data to be modified (for instance, an at-
tempted homicide that after the death of the victim becomes a perpetrated
murder).

362 | Ediciones SAIJ < Ministry of Justice and Human Rights of the Argentine Republic



Femicide Measurement at the Public Ministry, Buenos Aires Province

Finally, all quarterly databases and surveys were unified to then assign ranges
to the parameter-based fields, according to previously defined categories.

On the other hand, journalist articles published on alleged femicides are fol-
lowed up as a parallel oversight mechanism, so as to monitor and provide
justification on the differences that could arise between the report produced
by the Attorney-General’s Office and those published by civil society organi-
zations, that use news articles as sources of information.

The unified database is processed so as to produce statistical information,
which is analyzed and compared with that of previous years. Potential chang-
es or a situation of continuity are assessed and the contents of the report to
be published are defined.

With a view to supporting the information obtained with graphs and help
readers understand, a front page is designed as well as a graph summarizing
the most important data obtained by the study.

Below are the main tasks and areas participating in the study:

Graph 2. Tasks and areas participating in the study
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6. Final comments

In the years 2015-2017, 286 women were killed as a result of gender-based
violence in Buenos Aires Province.

A significant outcome of the reports is the disclosure that the main cause of
violent death among women in the province is gender-based violence, ac-
counting for over 60% of all homicides having a female victim.
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On the other hand, the prevailing femicide is the so called intimate femicide
(perpetrated by partners or former partners) essentially among young vic-
tims between the ages of 21 and 40.

Furthermore, with regard to girls and adolescents, there is a prevalence of in-
tra-family femicides (perpetrated by fathers or step-fathers). The rate of femi-
cides in the province is not the highest in the country (1.1 femicides per 100,000
women) although it is the area in which more events happen.

It is relevant to highlight that gender-based violence is one of the strate-
gic axes of criminal policies on which the Public Ministry of Buenos Aires
province is focusing to draft the reports, in the belief that the compilation,
analysis and exchange of statistical data in this field is essential to apply
effective and efficient measures to prevent, investigate and prosecute this
scourge.

In this regard, the Attorney-General’s Office has been carrying out several
actions with a view to optimizing investigation and registry of family and gen-
der-based violence.

With a view to the above, several actions and measures have been taken to
reinforce the training of all Public Ministry officials to effectively fulfill statu-
tory obligations.

It is also worth recalling that the methodology used in the study is perma-
nently reassessed so as to reflect, in the most faithful and scientific manner
possible, the reality that is being worked on. Likewise, the idea is to increase
the quantity and quality of the information produced, thus perfecting the pro-
tocol.

Resolution 476/2018 of the Attorney-General’s Office approved the use of
the “Protocol to Investigate and Litigate Cases of Violent Death of Women
(Femicides)”, adopted by the Argentine Attorney-General’s Office by resolu-
tion PGN 31/2018, within the framework of, and adjusted to, the regulations in
force in Buenos Aires Province.

Along those lines, the Attorney-General recommended judges and Public
Ministry officials within its jurisdiction to apply the above Protocol, not-
withstanding the protocols or guides in force on this matter in the judicial
departments, provided they are compatible with the guiding criteria of the
adopted protocol.

The reports on femicides published by the Public Ministry were declared
of interest by the Lower and Upper Houses of the Buenos Aires Provincial
legislature,® thus becoming an official source of statistics in this field.

(8) House of Representatives, Buenos Aires Province, on August 31st 2017 (D-553/17-18)
and Buenos Aires Province Senate, on July 11th 2018 (F-586/18-19).
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